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. An absolute power of disposal given to a devisee creates in him a fee simple 


and renders void a devise over depending on a contingency. 


. Words which imply an indefinite failure of issue create at common law a 


fee-tail in real estate and an absolute interest in personalty. 


. A devise to one for life, with a power to devise in fee, creates in the first 


taker a life estate only with a power; and the rule is the same whether the 
estate for life is created in express terms, or arises from necessary impli- 
cation or construction of law. 

A devise to E. R. of all the residue of testatrix’s estate, real, personal, and 
mixed, ‘to be by her possessed, enjoyed and occupied, to her, her heirs and 
assigns forever,” with the proviso ‘‘if my said daughter, E. R., should die 
without heirs and intestate” then all the devised estate to vest in son, C. and 
daughter, M., and their heirs, creates a life estate only in E. R., in both real 
and personal estate with power of disposal by will and not by deed. 


T'uIs case arises on a bill and proceedings in Chancery, but 


was sent into the Supreme Court for decision on a feigned is- 
sue; and that court after argument decided and so certified to 
the Chancellor, 1 Zabriskie 509, that the first devisee, Eliza 
Rosetta, took an absolute interest and fee-simple in the prop- 
erty devised to her and that the executory devise over to the 
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brother and sister in the event of her dying without heirs and 
intestate was void. The decision of the Chancellor being in ae- 
cordance with this opinion, the appellants claiming the estate 
as an executory devise under the will, took an appeal to this 
court, which was argued at the January term last by J. W. 
Scudder & Vroom for appellants and by A. S. & W. Penning- 
ton for respondents, and laid over for consideration to this term, 
when the decision below was reversed by a majority of the 
court. The following opinion of the court being delivered by 

Ranpouipu, J.—Margarett Armstrong made and duly exe- 
cuted her last will and testament by which, after disposing of 
her plate to her four children, giving her husband a life estate 
in her house and lot in Elizabethtown if he remained unmar- 
ried and occupied the same as a residence, but at his death or 
when he should cease to comply with the conditions of the will 
his devise was to become null and void, and the house and lot 
and all the furniture therein except the plate is to become the 
absolute property of her daughter Eliza Rosetta, ‘to be taken 
and held under the like restrictions, limitations and conditions 
as the property hereinafter bequeathed to her.” 

The testatrix then gives rings to each of her children as to- 
kens of affection, and regretting her inability to provide more 
amply for them but consoling herself that Edward and Marga- 
ret are in easy circumstances and that Charles has the dispo- 
sition and ability to provide for himself, she gives and bequeaths 
all the rest and residue of her estate, real, personal and mixed, 
(subject to her husband’s life interest in some part thereof) to 
her daughter Eliza Rosetta, ‘to be by her possessed, enjoyed 
and occupied, to her, her heirs and assigns forever,’’ with the 
proviso, “but if my said daughter Eliza should die without 
‘‘heirs and intestate, then my will is that all the estate here- 
‘‘inabove devised to her shall vest in my son Charles M. Arm- 
‘strong and my daughter Margaret Salter and their heirs, to 
‘be divided between them share and share alike.”’ 

The queston for our consideration under this will is, what 
interest or estate did Eliza Rosetta take in the real and per- 
sonal property of her mother? 

In the construction of wills, the primary and important en- 
quiry is to ascertain the intention of the testator—indeed, 
pretty much all the rules for construing wills and devises are 
based upon what is the apparent or presumed intention of the 
testator—and if that appears to be clear and not in violation 
of any established principle of law, that intention is to govern 
without further enquiry or regard to mere technical terms; 2 
P. Wms. 741; Doug. 341; 4 Vesey 51; and in tender regard 
for the supposed situation of a testator, the law regards his 
acts with extreme indulgence and without the presumptions 
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which are raised against the grantor on the grant of an estate ; 
but in order as far as possible to sustain a unifor mity in con- 
struing wills, courts, on the general presumption that such was 
the intention of testators, have settled the meaning of certain 
terms and principles as applicable alike to all wills wherein they 
occur or arise and are not obviated by other matters: Thus, 
the term “die without issue,” standing uinfluenced by other 
parts of the will, is construed to mean an indefinite failure of 
issue; that is a failure, not on the death of the first taker but 
a failure when all his issue or descendants shall cease, and this 
rule is on the presumption that by “issue” the devisor means 
all the children and their descendants of his devisee. 

What then was the intention of the testatrix in this will ?— 
What estate did she intend to give to her daughter Eliza Ro- 
setta, and what over to her son Charles and daughter Margaret 
Salter ? 

In the first place it is to become the absolute property of 
Eliza Rosetta, and to be to her and her heirs forever. Either 
of these terms above would convey a fee-simple; but this is not 
intended, for both are connected with the proviso that, “if my 
“said daughter Eliza Rosetta should die without heirs and in- 
“testate,”” then all the estate should go over to or vest in 
Charles and Margaret. Now, what was the object of insert- 
ing this proviso? Manifestly in some way to limit the absolute 
interest and fee-simple previously given to Eliza Rosetta. But 
how limit? She was the particular object of her mother’s 
bounty, and to her and her children, if she had any, this abso- 
lute estate was to be given; but she was not the only object of 
the mother’s solicitude, she had other children who needed her 
aid, and she intended that her son Charles and daughter Mar- 
garet should have the estate if her first devise failed. Con- 
sistent with this special interest for Charles and Margaret she 
intended that Eliza should have the whole estate or interest, 
be it what it may, it was to be possessed, enjoyed and occupied 
by her for life or at will to go to her children, if she had any, 
in such way as the mother by will should appoint or as should 
arise under the devise. And this power of appointment, 
whether intentional or otherwise, by the generality of the 
words used would extend to the sister and brothers, or to any 
others whom Eliza by will should designate. But Eliza might 
die without children ‘and without will, or appointment by will. 
In that case could it ever have enter ed into the contemplation 
of the mother, whose ‘“deep-felt regret’ is expressed in the 
will that she could not provide more amply for her other chil- 
dren, that she was giving Eliza an absolute interest in the es- 
tate which she might convey by deed and thus prevent its ever 
vesting in Charles and Margaret. ‘The intention on the face 
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of the will is palpable that Eliza was to take only such estate 
and have such right and power only as that the property should 
go over to Charles and Margaret in case of failure in the first 
devise. The only difficulty is whether she has made use of such 
terms as will enable the court to carry out that intention with- 
out violating the settled principles of law. 

‘Die without heirs’’ is to be construed as the counsel con- 
ceded it to mean, without issue. Cro. Jac. 415; 3 Lev. 70; 
1 P. Wms. 23; 2 Saund. R. 288 a. b. 

The qualification thus understood would imply an indefinite 
failure of issue, 3 Halst, 39; Spencer 6; 4 Kent 273, and with- 
out other qualification or annexation would reduce the previously 
given absolute estate of Eliza to an estate in fee-tail in the 
realty, with a contingent remainder to Charles and Margaret. 
A devise to A. B. and his heirs, and if he die without issue, then 
to C. in fee, being equivalent to a devise to A. B. and the heirs of 
his body, which is a fee-tail at common law, or under our stat- 
ute, an estate for life. This would not however effect the 
personal property, as that cannot, unless under very special cir- 
cumstances, be limited over after an indefinite failure of issue; 
it would therefore still remain the absolute property of Eliza, 
Forth vs. Chapman, 1 P. Wms. 666; do. 564; 3 Atk. 288; 2 
do. 88 (1); 2 T. R. 720; 4 Kent, 275 (a); 11 Wendell, 260. 

But to the qualification ‘‘ die without heirs,” the testatrix has 
added the words “and intestate,” and the whole case turns up- 
on these two words; for Eliza Rosetta conveyed the real estate 
by deed and afterwards died without issue and intestate.— 
What effect have these words on the estate, the qualification 
thereof, or both? 

There is aclass of cases in which the doctrine is well settled, 
that when the will gives to the first taker an absolute power of 
alienation and disposal in express terms or by necessary impli- 
cation, he takes the absolute estate or fee-simple and the exec- 
utory devise over is void as contrary thereto. Thus in the 
Att’y. Gen. vs. Hall, Fitzg. 314, real and personal estate was 
given to the son, and if he die without issue then what he 
should be possessed of at his death was given over to the Gold- 
smith’s Company of London; it was held that the term “ what 
he should die possessed of ,” implied an absolute power of sell- 
ing or disposal of the whole, which gave the frst taker the 
whole estate and there was nothing to devise over. So in Ide 
vs. Ide, 5 Mass. 500, what estate he shall leave is devised over, 
which Parsons, C. J. says shows that it was the intention of 
the testator that the devisee should have an unqualified power 
of disposal of the estate at his pleasure, which implied a fee- 
simple and left nothing on which the executory devise could 
operate. So in Jackson vy. Bull, 10 Johns. 19, there was a devise 
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to M. in fee and if he died without issue, the said property he 
died possessed of was given over to another, held for the same 
reason that M. took a fee and the devise over was void. So 
also in Jackson vs. Delancey, 11 Johns. 365; and 13 do. 537; and 
in Jackson vs. Robbins, 15 Johns. 167; and in the same case in 
error, 16 do. 537. The cases arose under the will of Lord 
Sterling, of this State, by which he gave all his estates to B. 
his wife, her executors, administrators or assigns, but in case 
of her death without giving, devising or bequeathing by will or 
otherwise selling or assigning the said estate or any part there- 
of, then the same or such part as was undisposed of was given 
over to his daughter, Lady Catherine Duer. It was held that 
the wife took the entire estate and the devise over was void, 
though there were other points in the case which destroyed the 
plaintiff’s right of action. Chancellor Kent, in delivering the 
opinion of the court of errors, takes occasion to remark that 
when an estate is given to a person generally or indefinitely, 
with a power of disposition, it carries a fee, and the only ex- 
ception to the rule is, when the testator gives to the first taker 
an estate for life only by certain or express words, and annexes 
to it a power of disposal. 

The extent of the rule was not involved in the case of Jack- 
son vs. Robbins, or in any of the cases referred to, and the 
remarks therefore and distinction of the learned Chancellor 
were not required in the decision of the case, for in these cases 
the effect of the power controverted was full and absolute to 
the disposal of the whole estate by devising, selling, assigning 
or otherwise; and the authorities referred to on this point do 
not necessarily create such distinction, though they very clear- 
ly establish the rule, that when an estate for life is given by 
will with a power of disposal then the devisee has but an es- 
tate for life with a power which does not enlarge the estate.— 
The cases are of express devises for life with power of disposal 
and are distinguished from mere naked powers to executors or 
others to sell or convey; but if an estate for life is created in 
the first instance with the power of disposal it is of no conse- 
quence whether the life estate be created by express words or 
necessary implication or construction of the will; the same rea- 
soning will apply to both, and of course the same rule should 
also. Tomlinson vs. Dyton, 1 Salk. 239; 1 P. Wms. 149; 2 Cox, 
396; 10 Vesey, 370; 2 Wils. 6; see also 1 Sugden on Powers, 
110, 120, where the matter is fully discussed and cases cited. 

Having shown the two classes of cases, viz: where a general 
and absolute power of disposal is given to the devisee which 
creates a fee-simple, or when a life estate is given with a mere 
power of appointment or disposal to particular persons or in a 
particular way, the question arises to which, if either, does 
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the devise in this case to Eliza Rosetta belong? Here is no 
general and absolute power of disposal given in the will, either 
expressly or by implication, but the words can only imply a 
power to dispose of by will; and so too, here is no life estate 
given by express terms, and can only arise, if at all, by fair 
construction of the will. Retaining in view then the manifest 
intention of the testatrix, what is the legal construction to be 
placed upon this devise and bequest? She first gives an abso- 
lute interest and fee-simple, then adds the restriction ‘ die 
without heirs,’ by which the fee is reduced to an estate-tail 
with a contingent remainder, and to this restriction is added the 
words “and intestate ;” and then the enquiry arises, what ef- 
fect are these words to have upon the restriction or estate ?— 
Confined to the restriction they merely change what was before 
an indefinite failure of issue to a definite failure upon the death 
of the first devisee, and so make the estate given to Eliza Ro- 
setta, either by the original devise of the fee-simple and abso- 
lute interest, or by the. general and absolute power of disposal, 
as insisted by counsel, implied by the words “‘and intestate,” 
an absolute estate in fee-simple and the executory devise over 
to Charles and Margaret void. 

No American authority has been cited or found which fully 
meets the question as it stands here and takes this view of it, 
and no English case to that effect has been adduced, except two 
of very recent date and of no further authority in this court 
than what is due to the opinion of the judges who pronounced 
them, and the learning and reasoning by which they are sus- 
tained. All the cases except these two show an absolute power 
of disposal either expressly or by necessary implication, and 
we have seen that this class of cases of necessity creates a fee- 
simple. But it has been before shown that you may create a 
life estate, with a special power of appointment or devise over, 
without this consequence following, because there is no general 
and absolute power of disposal given. The first of the two 
cases referred to, is that of Cuthbert ys. Perrine, 1 Jac. C. B. 
441, which was a bequest to A., to be paid at the age of twenty- 
one, and if he died under age, or after that period» without heirs 
and intestate, then over ; and it was held that A. took an ab- 
solute interest on arriving at the age of twenty-one years.— 
This case belongs to a distinct class, different from the one under 
consideration, viz: when dying w ithout issue is connected with 
the collateral contingency havi ing reference to the age of the 
first taker, which is construed to mean a definite failure of is- 
sue and to create an absolute estate in the first-taker, Lewis on 
Perpetuities, 228; 1 Powell on Dev. by ae, 187, 8; 2 do. 
573, 9; and also Den vs Taylor & Shepherd, 2 South. 413, 
which is very nearly this case,—a devise to 8. in ‘fee, but*if he 
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die before he arrives at lawful age or has lawful issue, then 
over ;—was held to be a definite failure of issue and created a 
fee in 8S. See also 1 Taunton, 174; and 3 Bing. 13. It thus 
appears that there is sufficient in the case of Cuthbert vs. Per- 
rine to create precisely the interest decided by Sir T. Plummer 
to have been bequeathed, without reference to the word “ intes- 
tate’’ or requiring a construction thereon. 

The other case relied on is that of Green vs. Harvey, 1 Hare, 
428. The volume of reports, embracing this case, has not been 
republished in this country, and the only book in which I have 
been able to find any account of it is in Lewis on Perpetuities, 
230. It was a bequest of household property to a son, “and 
“should he die without heir or will” then over, and it was held 
that the son took an absolute interest, the gift over on the con- 
tingency of the legatee’s not making a will being held void ;— 
The case is certainly in point; but that the force of the decision 
is somewhat impaired if not questioned even in England, we 
have but to quote from the author just cited in introducing the 
case, ‘‘a gift to take effect in the event of a person not exer- 
cising the power of disposition incident to the property or 
ownership which the testator or donor has vested in him is void ; 
and if such a contingency cannot be contemplated, it is difficult 
to conceive what influence the mention of it can have on words 
importing a failure of issue, which ought in that case to be read 
independently of such void collateral contingency.” 

How far this view may have influenced the mind and opinion 
of Sir J. Wigram, V. C., it is impossible to say, for the case 
being one of personalty only, if the words “or will’’ (the 
“void contingency”) were stricken out, the result of the case 
must have been the same. 

According to the cases heretofore cited, “die without issue, 
created an estate-tail in real estate and an absolute interest in 
a chattel or legacy. The same suggestions will apply if it were 
necessary thus to appropriate them to the force of the word 
“intestate” in Cuthbert vs. Perrine; and if we make the same 
application to the devise now under consideration and strike out 
the void contingency “and intestate,” the language of the will 
would create an estate tail, (a life interest, under our statute, ) 
in Eliza Rosetta, in the real estate with a contingent remainder 
in Charles and Margaret; and in the person: alty an absolute 
interest in Eliza. But it is conceived that we have no right to 
strike out the words “and intestate”’ as a void contingency, be- 
cause it is a well settled principle in the construction of wills, 
that if it be possible all the words in a devise or bequest are 
to be taken into consideration, and to have awarded to them 
their full import and meaning, 6 Cruise, pe 2; 2 Barr, 770; 
2 P. Wms. 282; 3 Yeates 187; 4 Mass. 2 

And in this respect the reasoning or no the ‘impression’ 
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of Sir T. Plummer in the case before cited is considered defee- 
tive; it is that the limitation over is not good, because, “the 
absolute property is first given with the power of disposal as a 
consequence, and then it is given over if he die intestate.’— 
The word intestate is used by the learned Master to determine 
the failure of issue to be definite and then stricken out, without 
being permitted to operate upon the nature of the interest be- 
queathed, to determine its character, but in lieu thereof the 
power of disposal and the character of the interest are assumed 
from the first bequest, without taking into consideration the con- 
tingency connected therewith or the qualification annexed to 
that; so in the case now under consideration, the word intestate 
is used to change an indefinite failure of issue to that of a de- 
finite character, and then it is thrown aside without being per- 
mitted to operate on the character of the estate, but, without 
its influence from the power given to the devisee to possess, 
enjoy and occupy the property for herself and her heirs forever, 
subject to the restrictions, limitations and conditions of the will, 
an absolute interest is assumed, or else if the word is retained 
and suffered to operate at all, it is merely to neutralize the 
qualification of the estate “die without issue’’ and render the 
whole proviso nugatory, so that the construction is to be pre- 
cisely as if the testatrix had bequeathed an absolute interest 
and estate in fee-simple without any “restrictions, conditions 
or limitations’’ whatever. 

Now it is utterly impossible from the face of this will that 
either law or reason can presume any such intention on the part 
of the testatrix, the qualification and the addition were annexed 
to the devise to limit what would have otherwise been an abso- 
lute interest and we have no right to make one defeat the other, 
unless some imperative rule of the law requires it. But we have 
seen that an estate may be devised to one for life with a pow- 
er to appoint or devise it over in fee; adopting this as the 
construction we make every part of this will harmonize, and 
every clause and word operative and give full effect to the in- 
tention of the testatrix; we give to the favorite daughter all the 
interest and estate which she can or was intended to have, pre- 
serve the interest from going into the hands of strangers and 
protect the devise over to the two other children. Cases are 
not uniform in England; slight circumstances of intention will 
often create a wide variance in the result; in Beacheraft vs. 
Broome, 4 T. R. 441, under the words die without having set- 
tled or otherwise disposed of the estate so devised or without 
issue of the body, then over; Lord Kenyon held the devise over, 
good, as an executory devise; and in Dor vs. Reeves, 7 T. R. 
277; a devise to A. and her heirs, and if she die without issue 
then A. to dispose of the whole by will or any other instrument 
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in writing attested by three witnesses, as she should direct, 
limit or appoint and for want of such issue and direction, then 
over in fee; the King’s Bench held the devise over good as a 
contingent remainder. In Wright vs. Atkins, 17 Vesey, 255, 
and 19 do. 299, a devise to a wife and her heirs in the fullest 
confidence that after her decease she will devise the property to 

family, it was held that the wife took an estate for life 
with remainder over in trust. In Mifflin vs. Mifflin, 68. & R. 
460, the Sup. Court of Pennsylvania held that a bequest to two 
sons and if either die without will or lawful issue, then such 
&e. over to the survivor and his heirs, gave a life estate to the 
legatee and an executory devise over; on the death of one 
his executors took the interest due and the principle passed over 
to the survivor; and in Boyds heirs vs. Bingham, 4 Barr 102, 
the same court held that in a devise of all real and personal 
estate to a wife her heirs and assigns forever and to will the 
same to whom she pleases on condition that she remains my 
widow, and in case of her marriage or death without a will, a 
devise over to other persons; the estate of the wife was held 
but a life interest and that the devise over was good, and altho’ 
the wife remained unmarried and conveyed the estate by deed 
to R. B., and subsequently by will bequeathed the proceeds of 
the estate to R. B., yet the devise over was good and the power 
to dispose of the property by will was not executed by convey- 
ing the same by deed and bequeathing the proceeds by will.— 
The opinion of the court in this case by Chief Justice Gipson 
placed the matter principally on the ground of intention; had 
his strong and lucid mind investigated the cases on the subject, 
his opinion would have been of more force, and saved much 
labor in the present cause. In Doe vs. Howland, 8 Cowen, 284; 
Savage, C. J., in delivering the opinion of the court, says, ‘it 
is undoubtedly true that a devise with power to convey in fee, 
carries a fee, though a devise with power to devise in fee car- 
ries but a life estate;’”’ the remark was not essential to decide 
the cause and so it is left to stand unsupported by reasoning or 
authority, yet whoever will consider the positions and examine 
the cases fully will find it difficult to come to a contrary conclu- 
sion; the first proposition is correct because the power to convey 
in fee, is a fee itself and not a mere power, it is that which you 
cannot separate from a fee, being the absolute power or right 
of disposal in any way; but the power to devise in fee is a very 
different matter, not being itself a fee, but merely one of the 
attributes of a fee; it is a mere power and does not constitute 
a fee in the first devisee, as a power or right of general convey- 
ance or disposal does, consequently the first devisee takes but 
an estate for life with a power; and no case of a devise con- 
trary to this has been shown or discovered by the court; where 
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the power is to be executed by will it cannot be done by deed 
or otherwise, Boyd's heirs ys. Bingham before cited; 8 T. R. 
57; 2 East, 481. 

It is said that an executory devise is indestructible, that it 
cannot be barred or destroyed by the holder of the preceding 
estate; now this rule only means that the first taker, as a gen- 
eral rule, cannot create a greater estate than he has; having 
a defeasible estate he cannot create an indefeasible one; he can 
do no act to prevent the vesting of the devise on the happen- 
ing of the contingency, but he may prevent that occurrence.— 
Mr. Fearne’s rule, as to the indestructibility of the devise by 
the holder of the preceding estate, does not apply, because the 
former does not proceed out of the latter, but is an independent 
estate, Fearne, Ex. Dey. 418, and so is not indestructible by 
destroying the contingency, or vice versa, thus the executory 
devise upon dying without will is good, but if a will be made, 
the contingency is destroyed and so is the devise. An execu- 
tory devise may be so limited after an estate-tail, and yet the 
tenant in tail may convey the estate by fine or recovery, and 
thus destroy the devise over, 16 Johns. R. 539; Powell on Dev. 
by Jarman, 246; Jar. on Wills, 664; Cro. Jac. 592; Fearne 
by Pow. 18. 

The only question left for our consideration is, whether the 
same doctrine applies to personal that has been advanced as to 
real property? Where a fee-tail is created by will the law as 
before stated creates a distinction between the real and personal 
estate, on the ground that it will not presume that the testator 
intended to limit personal property on an indefinite failure of 
issue, and therefore as to such property is construed that the 
legatee under such a limitation has the absolute interest. But 
an executory devise only applies where the terms used imply a 
definite failure of issue and of course the above distinction does 
not apply; but both real and personal property can and do go 
over, on such definite failure of issue by way of executory 
devise, Hull vs. Eddy, 2 Green, 175; 16 Johns. R. 565, 584; 1 
Jarman on Wills, 795, (n. 2.) 

We come then to the conclusion, that inthe real and per- 
sonal property devised and bequeathed to Eliza Rosetta by the 
will of her mother, subject to the limitation therein expressed, 
she takes a life estate only, with a power of appointment or 
disposition by will, and that in the event of her dying without 
issue and intestate, the executory devise over vested in her 
brother Charles and sister Margaret, and that they therefore 
are entitled to all the principal of the estate, which of course 
does not include interest, dividends, or rents and profits due at 
the death of Eliza; they go to her personal representatives.— 
The deed executed by Margaret Salter, Charles and Edward 
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Armstrong, and the marriage settlement entered into between 
Eliza Rosetta and her future husband. And Jud gggedtn can 
in no way alter the above conclusion; the former EARN 
in confirmance of the power of their mother to 








control. 

I am therefore of opinion that the decree below must be re- 
versed, and a decree entered in favor of the complainants, in 
accordance with the foregoing principles and conclusions. 


Supreme Court of Pennsylvania. 


ABSTRACTS OF DECISIONS FOR JULY TERM, 1850. 
AT SUNBURY. 
[ Reported for the American Law Journal by ALExanvER JorpAy, Esq.] 


Overseers of B hoof WW! lesharre ys. Overseers of Dollas Township. Rocers, 
J. Change of territorial regulation does not effect the acquisition of a settle- 
ment, and a Borough acquiring additional territory, takes it, cum onere.— 
tenting or a residence begun on lands which are added to a Borough, and 
continued within such Borough, are to give the same rights as if the lands had 
been at the inception of such renting or residence, within the Borough. 

The act of a wife, who enters into a lease, the husband at the time being 
incapable, may be considered as his act. 

Nicholas vs. Phelps, Wyoming county. Covirer, J. Although the act of 
1834 speaks of the continuance of the lien of a judgment on the land of defen- 
dant at the time of his death and extends it for five years, from that period, it 
is nevertheless to be interpreted as relating to lands of which he was seized at 
the rendition of the judgment. 

The statute operates upon subsisting Jiens at the time of the deceased more 
particularly than upon the land. 

Robison vs. Barber, Luzerne county. Ginsonx, C. J. Ignorance of the 
party’s residence, excuses want of notice, where due diligence has been used 
to discover it. The direction of notice to the endoser by mail, at a place where 
he had not a present home or place of business, is not equivalent to actual notice. 

Barber vs. Wolcott, Bradford county. Prr Cur. Barber the defendant be- 
came bound to indemnify Wolcott, as constable, for selling on an execution in 
favor of Barber, property which was severally claimed by Cleaveland and Jenks, 


who after sale brought actions of Trespass against Wolcott and recovered.— 
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The actions were arbitrated—arbitrators chosen by Barber, and the day so 
fixed as to fall on Sunday. Wolcott subsequently agreed to a further day.— 
Held, that the Constable had a right to manage his own defence, the conse- 
quence being that the judgment would be only prima facie evidence against the 
surety. 

De Chasteleux vs. Fairchild, Bradford county. Grinsoy, C. J. If anything 
is self evident, in the structure of our government, it is that the Legislature 
has no power to order a new trial, or to direct the Court to order it, either be- 
fore or after judgment. The power to order new trials is judicial; the power 
of the Legislature is not judicial. 

The case of Braddee vs. Brownfield is not law, and was erroneously decided. 

Cooley vs. Taylor, Susquehanna county. Per Cur. Where a contract is 
entire, a party cannot split it up, and make the several parts of it indepen- 
dent causes of action, and bring a suit for each. 

d §- Co. vs. Palmer. Bex, J. It isnot necessary that the Justice should 
certify, at the foot of each deposition that the witness was sworn, and sub- 
scribed the deposition. 

It is not necessary that the deposition taken under a commission should be 
subscribed by the witnesses. It is enough, if it appear in the body of the 
certificate they were sworn. 

To confine a party whose character has been attacked, on vindication of his 
character, to the town, village or neighborhood where he resided, and where 
the atmosphere has been polluted, by sinister acts, no man’s character would 
be safe. 

It is evidence in support of character, that a witness acquainted with the 
person assailed, living in the same neighborhood, has never heard any ill of 
him. 

Sherif! of Potter County vs. Carson, Potter county. Coviter, J. To main- 
tain and support the action of trespass, there must be in the plaintiff, either 
actual possession, or the right to immediate actual possession, flowing from the 
right of property. 

The right to maintain trespass does not flow from the right of lien, and 
therefore where a Sheriff levied on goods and chattles, and delivered possession 
of them by a contract under hand and seal to Olney and Cheed, by which they 
as a counterpart stipulated to re-deliver them to the Sheriff on a particular day 
at the house of defendant, and by an endorsement on the paper subsequently 
made, the time of delivery was extended, and in the meantime Carson (the 
defendant) carried the goods out of the State, the Sheriff cannot maintain 
trespass. 

The Sheriff having stayed the execution beyond the return day, it is very 
much doubted whether he had a lien on the property. 

Sechler vs. Thompsov, Warren county. Rogers, J. Where Justices are 
vested with general jurisdiction over the subject matter, although they may 
proceed erroneously, the execution of process in accordance with the judgment, 
will not make the parties trespassers. 

When the proceedings of two justices under the landlord and tenant act are 
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afterwards reversed, the process was a justification not only to the Sheriff but 
the party in delivering and taking possession of the premises. 

Schermahorne vs. Schermahorne, Adm’r., Bradford county. Bett, J. In 
pleading the decrees of a Surrogate of the State of New York, it must be 
shown affirmatively, that the facts upon which it proceeded conferred jurisdic- 
tion, and if this be doubtful, effect cannot be given to them. 


Rerick vs. Rerick, Union county. Berit, J. If any principle has been ad- 
hered to with tenacity, it is that oral proof to vary or affect a writen instrument, 
must be confined to what occurred at the execution of it. 

Declarations made subsequently to the execution of a deed and will will 
not be received, for this would be to defeat the statute of frauds and the stat- 
ute of wills, without any apology for trenching on them. 

Royer, Guardian. vs. Myers, Union county. Covtter, J. The act of 29th 
March, 1854, sec. 29, which makes the certified transcripts of balances due by 
Executors, Administrators or Guardians a lien, is not to be interpreted as re- 
ferring to final accoun/s of guardians, but may embrace interlocutory settlements 
and upon it, an action of debt or scire facias may be supported, and if arbitrat- 
ed, the guardian cannot appeal without payment of costs. 

Error in the form of the suit or in the Narr, where the case is arbitrated, 
can only be taken advantage of by appeal. 

Case vs. Davis, Columbia county. Courter, J. Rent which is not due, and 
which is to accrue after the levy on an execution against the tenant, cannot be 
claimed by the landlord out of the proceeds of sale. 

Ricketis § Stewart ys. Unangst, Columbia county. Per Cur. There can be 
no public sale without bidders or bystanders. If there was one bidder, and he 
not the execution creditor or the controller of the sale, it might make a diffi- 
culty; but the officer ought not to offer the property before an attendance so 
thin. 

Buckley & Lloyd, Exr’s of Buckley, ys. Reed, Lycoming county. Beuy, J.— 
Testator directed his real and personal estate to be sold, and the nett proceeds 
to be divided amongst his children, share and share alike, at the time of their 
severally arriving at the age of 21 years, excepting however from the primary 
disposition, $1000 of the whole sum, which he ordered to be placed at interest 
for the use of his widow, and at her decease, to be divided amongst ‘“‘my sur- 
viving children, or their heirs, as last above directed.” 

These two sentences are to be taken together, and the division is to be made 
among such of the children as should then survive, and the legal representa- 
tives of those that were dead. 

Hinman vs. Kent, Bradford county. Rocers, J. One verdict and judgment 
in an action of ejectment, instituted to redeem land mortgaged, is not con- 


clusive. 

Dedrick and Purdy vs. Woods, Potter county. Brut, J. Rafts, in the act of 
assembly declaring Brush Creek in Bedford county, &c., public streams and 
highways for the passage of rafts and boats, do not mean logs or timber actu- 
ally attached to each other, but mean also, a body of timber thrown into the 
stream, and held together by attraction or the force of external pressure.— 
Raft is a generic term, and includes any known modification and variety of raft. 
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Lee vs. Pilgrim, Wyoming county. Rogers, J. In anaction for deceit, the 
person to whom the credit was given, is a competent witness, whether called 
by plaintiff or defendant. The same point was ruled, in Boyd’s Ex’rs ys. 
Brown, 6 Barr, 317. 

Snyder vs. Bull, Lycoming county. Gipson, C. J. The act of 1848, respect- 
ing last wills and testaments, cannot have a retrospective effect, consistently 
with the constitution. 

A contingent interest does not disqualify a witness, even at the time of de- 
posing. 

A person appointed executor, who was also a witness to the will, is compe- 
tent to prove it. 

Rocers J. dissented. The act of 1833, requires a will to be signed by the 
testator himself, or by another person under his express direction, and a mark 
is not a signature. Where it appears affirmatively by the oath of a witness to 
a will, that the testator gave no direction at all, and swears positively that he 
did not hear the testator direct any one to write his name, the evidence is de- 
ficient. 

Gardner vs. Davis, Wyoming county. Counter, J. Parol evidence will not 
be received to qualify, explain or stultify the record of a Justice, unless for 
fraud, or perhaps in some cases for culpable mistake. If a Justice makes a 
mistake wilful, or accidental, in making up his record he will be responsible to 


the party injured. 


Ward vs. Stephenson et al., Susquehanna county. Rocers, J. The act of 


16th of February 1846, authorizing amendments of the record, where a mis- 
take has been made in the christian or surname, is a remedial act, and entitled 
to a liberal interpretation. It is not necessary that the attorney who commit- 
ted the mistake should make the affidavit; all that is necessary, is to satisfy 
the conscience of the court. 

P!ymouth township ys. Jackson township, Luzerne county. Gipson, C. J. The 
Legislature is incompetent to dispose of the property of a charitable corpora- 
tion. The fund is the property of the incorporated proprietors of Plymouth, 
and there is no authority under the constitution to divest it. The division of 
Plymouth, took from the proprietors whose residence fell into Jackson, none 
of their corporate rights. 

Ridgway, Budd §& Cc.’s Appea’, Union county. Roaers, J. Where partners 
intend to bring real estate into partnership stock, their intention must be man- 
ifested by deed or writing placed on record, that purchasers and creditors may 
not be deceived. To affect the title or possession of land, it is not competent 
to show by parol, that a deed to two persons as tenants in common was pur- 
chased or paid for by them as partners, and was partnership property. 

A subsequent purchaser or judgment creditor is not bound to look beyond 
the judgment docket. 

A judgment entered on the continuance docket W. R. and R. P. R. trading 
under the firm of R. & Co. against J. C. W., R. B. G. and N. M., trading under 
the firm of M. G. & W. was transferred to the judgment docket and entered 
under the letter G. against Green, Wilson & Mitchel, omitting the christian names 
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of the partners; held that this judgdment though good as betweenthe partners 
cannot effect purchasers and judgment creditors. 

Lycoming County vs. Union County. Bett J. The act of 13th April, 1843, 
P. Laws, 235, is a law of general application. The proportion of expenses in- 
eurred by Union county, in the trial of the issues and suits, respecting the dis- 
tribution of the proceeds of sale from the estate of John H. Cowden may be 
recovered from Lycoming county by Union, and the act of 1845, although 
passed after some of the expenses had been incurred, is not unconstitutional. 

Covutter, J. dissented. 

Mement V8. Rohrenback. Northumberland county. Counter, J. This was 
an action of account render, referred to arbitrators, who made an award in fa- 
vor of defendant below. On the day after the report was filed, the arbitrators 
filed an account, but did not strike a balance, and it did notappear from either 
the account or report, what interest each party had. Held, that the award 
was erroneous, and should be set aside. The arbitrators in such case must 
strike the balance. 

Clement vs. Reppard. Per Cur. The court below erred in directing the 
jury to find against the defendant below, if they should believe that the defend- 
ant at the time he gave the note on which the suit was brought, stated that he 
was satisfied, the note on the face appearing to have been given for balance, on 
work at a saw mill. Such admission will not prevent the defendant shewing a 
failure of consideration. 

Ritter §- Kline vs. Gundrum, Union county. Counter, J. An award was 
made in favor of Ritter & Kline, from which Gundrum appealed. Before the 
appeal the award was assigned to Maynard and others in parcels. A verdict 
was afterwards rendered in favor of Gundrum—judgment entered and affirmed 
by the Supreme Court. A fi. fa. was issued against the assignee of the judg- 
} 


»y the 


ment, for costs. The court below set it aside, which was affirmed by 
Supreme Court. 

The case is not within the 2d section of the act of 1829, respecting equitable 
plaintiffs. This act clearly contemplates a case where there was a general 
finding for defendant, and judgment for costs only. 

Buffalo Township vs. White Deer Township, Union county. Per Cur. A fe- 


male who has a settlement exchanges it at her marriage for the settlement of 


her husband, if he has one. If he has none, her maiden settlement remains 
till she acquires another. Neither death nor divorce can deprive her of the 
benefit of her husband’s settlement. 

Helfrich vs. Obermyer, Union county. Grpson, C. J. A voluntary assign- 
ment for the benefit of creditors, does not deprive the wife of the right to 
dower in the lands assigned. 

Case vs. Best, Columbia county. Per Cur. Where a Justice of the Peace 
renders judgment, though on insufficient premises, and where he supposed he 
had no jurisdiction, from which there is no appeal, it is a bar to a second suit. 

Oliver vs. West Branch Bank, Lycoming county. Counter, J. The statute reg- 
ulating Banks does not authorize a deposit of Tide Water Canal Notes in a 


bundle sealed up, so as to charge the corporation. 


If they had been received by the cashier as money, and had been received as 


64 AMERICAN LAW JOURNAL. 


[ Supreme Court of Pennsylvania. ] 


such by the cashier and mingled with the funds of the Bank, and entered in the 
books as so much money, the corporation would be liable, and their redress 
would have to be sought from the cashier. 

No person, corporate or individual, can be made the bailee of another man’s 
goods, without his own consent, expressed or implied. 

Bellas et al. v8. Graham et al. Northumberland county. Bet, J. Unity of 
seisin is necessary to the action of partition. Without this the parties cannot 
be said to hold insimul et pro indiviso. Seisin is either in fact or in law. An 
entry was always necessary to prevent partition. 

One tenant in common can only disseize his fellow by an actual ouster;—a 
positive ejection from the possession, or an express prohibition of entry. 

Partition may be had of wild and uncultivated land, where neither party has 
the actual possession. 


AT HARRISBURG. 


Reading R. R. Co. vs. Ex’rs. of Luther. Error to Berks. Cevtter, J. Pro- 
ceedings for damages caused by a railroad running through land must be by 
the ‘owner of the land” under our statute; but the holder of the life estate 
is the owner in the statute sense. 

Though the remainder men, where ‘there are several interests at present in 
existence in common, may join, or where some of them are in expectancy, in 
futuro, yet it follows not that they must join. Those who inflict injury, are 
not to be so regarded as to be saved, because several proceedings will put them 
to more expenses in litigation. Those who suffer by an invasion of private 
property are to be more regarded in adjusting the remedies, than the inflicting 
party. Still justice is to be done as far as possible to all. 

The life tenant may proceed for the damages, and the remainder men af- 
terwards. 

Beside, if there was any substance in the objection to the non-joinder, it 
ought to have been taken at an earlier stage of the proceedings. In actions 
ex contractu or ex delicto, the omission of a party who ought to be named can 
only be taken advantage of by plea in abatement. Judgment affirmed. 

Waiker vs. Gernant. Error to Berks. Perr Cur. It is not fraud to leave 
property purchased at Sheriff’s sale in the hands of the former owner for his 
use, or even consumption. No presumption of fraud arises in such case, for 
such sale being made under the supervision of law cannot be colorable; and 
permission to use it is an act of benevolence which does not amount to a gift 
of it, or revest it in the debtor. But if the purchaser falsely appeal to the 
benevolence or cupidity of the bidders or creditors, by giving out that he is 
buying for the family, or to sell again at an advance for the benefit of creditors, 
the property will remain with the debtor subject to subsequent execution.— 
Any false declaration to gain a particular advantage would have that effect.— 
So if the property were bought in for the family with the debtor’s money.— 
Judgment affirmed. 
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Mahon vs. Duncan. Error to Cumberland. Burnsipz, J. Where an old 
survey called for the land in dispute, and the survey was returned into the land 
office, and there remained undisturbed for more than 75 years, with possession 
accompanying it, it must be tndubitably clear that the land was not embraced 


within the old survey to entitle a person to claim under a new warrant for the 
land. Judgment affirmed. 


Barclay’s Appeal. From the C. P. of Berks. Pr Cur. In a mechanic’s 
lien, and the charge is for work done ‘for and about the erection and construc- 


> 


tion of the said building and appurtenance” it will not answer. An appurte- 
nance may be a yard, an alley, a cistern, a conduit pipe, an ice-house, &c., &c., 
or other out-house distinct from the principal building mentioned in this writ- 
ten claim, and not within the purview of the lienlaws. It is incumbent on the 
mechanic or material man to bring himself within the statute, and to show title 
affirmatively on the face of the record, and not for antagonist creditors to show 
the reverse. Reversed. 

Sallade § Garst vs. Smith. Writ of error to Berks. The plaintiffs brought 
suit to recover for work and materials in building a brick house, as contractors. 
The defendant proved a special contract, that releases should be furnished 
against all claims upon the building. The court below held that as no liens 
had been entered, the plaintiffs had a right to recover. 

Per cur. The releases were a condition for the payment, and without they 
are furnished, the plaintiffs cannot recover. 

Flannery vs. Deckert. Error to Berks. Covutter, J. It is not necessary 
that a contract should be signed by both parties to be binding. If signed by 
one, the assent of the other may be inferred from his taking possession of the 
writing, and other circumstances. 

This was a contract for the purchase of bank stock, and the stock was ten- 
dered. Deckert who was the purchaser had signed the contract, to take the 
stock, which he delivered to Flannery. Flannery kept the stock, and made a 
tender of performance. Held, that it was not a naked contract, but mutual. 
Judgment reversed. 

Reader vs. Grim. Error to Berks. Betz, J. A justice of the Peace with 
whom a claim was left for collection, wrote to the defendant, from whom he 
received a letter in reply promising payment, without referring to any partic- 
ular claim, or giving any clue to the claim. Not error for the court, on an 
appeal, to leave the question to the jury whether it was a promise to pay the 
sum in dispute. 

And though there was some evidence that the defendant did not concede at 
the time of the letter, the sum claimed to be due, yet the evidence of the pro- 
mise was properly referred to the jury to take it out of the statute of Limitations. 
A debt being admitted to exist, the amount was susceptible of proof. It is not 
necessary to withdraw a claim from the influence of the statute, that its precise 
amount should be ascertained by the recognition. 

It is error to overrule a question put to a witness for want of distinctness. 
Amendment might have been required in that particular. 

A justice of the Peace is not an agent for a plaintiff; and a defendant can 
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only be affected by his judicial action and not by his unauthorized sayings and 
doings without the circle of his judicial duties. Nor can the rights of a cred- 
itor be compromised by any allegation or assertion made by the debtor to the 
magistrate, when not an agent. Judgment reversed and a venire de novo 
awarded. 

Wilson, Seager §- Co's. Appeal. Perry. Rocers,J. The levy of a Sheriff af- 
ter enumerating a list of horses, wagons, tools, store goods, &c., &c., concluding 
with all the defendant’s personal property not exempted by law, held to be sufficiently 
extensive to cover iron ore not then raised, and cord wood not then cut, but 
afterwards found at the time of the sale. Whether acquired by purchase or 
descent, is not susceptible of proof; and if acquired before the return day it 
is immaterial, as regards the distribution of the proceeds. To require an exact 
enumeration in all cases, would be inconvenient and expensive, not to say im- 


possible. 

And, the second execution will not be entitled, because the levy on it partic- 
ularly named the cord wood and iron ore, as was held by the court below.— 
The virtue of the levy is a matter of legal construction, and not to be explained 
by proof of the intent of the sheriff. Decree reversed. 


Tritt vs. Crotzer. Error toCumberland. Covtrer,J. Though a trust may 
be created by parol, and proved by parol, the evidence of it ought to be satis- 
factory and be scrutinized with care and caution. 

The declarations of a person creating the trust, made in the absence of the 
trustee, may be given in evidence, though of themselves not adequate to es- 
tablish the trust: Howard’s declarations were not sufficient alone to charge 
Tritt with the money, yet if jury were satisfied from other facts that Tritt had 
the money, that it belonged to Howard, these declarations were evidence to 
designate the beneficiary or cestui que trust, who was to have it, either before 
or after his death. 

A trustee who denies the trust and claims the fund as his own, and when it 
is proved upon him, produces papers which shows he has a length of time to 
fulfil the trust, will be held to be a wrong doer, and stripped of the cloak he 
refused to wear, and made to account at once. 


The cestui que trust can recover in a direct suit against the trustee without 
the intervention of an administrator of the estate of the person creating the 
trust, or donor, especially when there are no debts due by the deceased donor; 
and if there are and are claimed, the trustee can only make defence as to the 
amount of them, when all the property is held in trust. 

Nor will the trust be destroyed if the fund was transferred, with the inten- 
tion to deprive the State of the collateral inheritance tax. That tax is due 
whether the property is in the hands of the trustee, or is paid over. Judg- 
ment affirmed. 

Withers’ Appeal. From the Orphans’ Court of Lancaster. Burnsipz, J.— 
An administrator who carries on a vexatious litigation for the sole benefit of 
his wife as heir, shall not be allowed from the estate his counsel fees and ex- 
penses in the suit. He must pay them personally. Affirmed. 


Eshleman vs. Shuman. Error to Lancaster. Gipson, C. J. A husband has 
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not such a distinct interest in his wife’s choses in action, as that an assignment, 
which transfers his property of an insolvent debtor under the act of 1814, will 
pass them without a more positive assignment; nor does the statute pass the 
power of reduction to possession. There was an error in the report of Shuman 
vs. Reigart which it was supposed ruled this case. It happened in this wise. 
Two causes between the same parties, founded on distinct assignments, thought 
to be alike in the minutest particulars, and executed by two insolvent husbands 
of sisters entitled respectively under the same recognizance, were argued to- 
gether; but in reality the one assignment embraced the wife’s interest, and 
the other did not. The difference was not observed at the argument, or if ob- 
served, was not pressed; and the judge who drew the opinion happened to 
take the case from the second which contained the specific assignment, but the 
reporter happened to make up the case from the other. Really, that case, 
Richwine vs. Heine, and Shay vs. Sessman all accord, if properly viewed. 

In this case the assignment did not expressly include the wife’s interest in 
the recognizance, and consequently did not pass it; and she and her insolvent 
husband as her trustee, are the very persons entitled to sue for it. 


Former recovery cannot be pleaded, though the recognizance in favor of the 
president of the Orphans’ Court was before sued. That was an artificial con- 
trivance which will not stand in the way of substantial justice. Judgment re- 
versed and a venire de novo awarded. 

Royer’s Appeal From the Orphans’ Court of Lancaster. Bett, J. The 
expenses of an issue devisavit vel non, are to be borne by the parties to it; and 
though it is determined in favor of the will, it does not follow they are to be 
paid out of the estate. The parties interested in the estate, may be indifferent 
as to whether the will is sustained or not—and therefore the burden cannot be 
thrown upon the entire estate. The proper way is for an executor named, to 
insist upon his security for costs and expenses, before he insists upon the feign- 
edissue. Decree reversed. 

Fisher vs. Knox. Error to Dauphin. Gipson, C. J. If the assignee of the 
moiety of a judgment does not mark his interest on the docket, or upon the 
judgment bond, but allows the latter to be retained by the plaintiff without 
anything to give notice to other parties, he will lose his interest, in favor of one 
who took an assignment of the whole bond, and has the judgment marked to 
his use. Judgment reversed and a venire de novo awarded. 

Beck ys. Urich. Error to Dauphin. Courter, J. In this case the land was 
sold and bought in by one of the administrators with the money of the estate. 
The legal title was then sold to Beck, part of the purchase money paid, and 
this suit was for the recovery of the balance, in the name of the administrator 
who bought and sold. Held, that there was a resulting trust in favor of the 
heirs of the one, as whose estate it was first sold, and that Beck could make 
defence on the score of the title not being good in this suit. There was another 
writ of error in favor of the heirs, in an ejectment for the land, in which it was 
held that they could recover, as Beck was cognizant of the facts which gave them 
the equitable title. Judgment reversed in both cases, and a venire de novo 

warded. 
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J. G. Mills vs. Commonwealth. Writ of Error to Dauphin. Indictment for 
seduction. Counter, J. The acts of assembly fix the time for holding the 
Courts of Quarter Sessions in Dauphin county; and that court has no author- 


ity to try issues by a jury, or summon and empannel a jury for an adjourned 


session in October to try cases like the present. 

Nor can the counsel of a prisoner by consent, give jurisdiction to the Quar- 
ter Sessions at such adjourned Court; and even the written consent of the 
prisoner placed on the record will not doit. The plea to the jurisdiction is 
therefore sustained, and the trial was coram non judice. Reversed. 


Same vs. Same. Indictment for attempt to produce an abortion. CovLrer, 
J. A count charging the defendant with an attempt to produce the miscarriage 
and abortion of the mother, instead of the child, is well laid. 

It is not the law in Pennsylvania, that a count should have charged that the 
woman had become quick. The words pregnant and big in this indictment are 
sufficient. Affirmed. 

Bethel Township Road. Certiorari to the Q. Sessions of Lebanon. Per Cur. 
Whether the road was opened as wide as was necessary, the Supreme Court 
cannot decide on extrinsic proof. Affirmed. 

Ashmead vs. Hean. Error to Lebanon. Covrrer, J. Where a debtor who 
is threatened with a suit, sells his property for full value, for the purpose of 
defeating the claim, and the purchaser knows of the object of the sale, and he 
pays the consideration money in full, on claims owing to other creditors, it will 
not be considered as a preference of creditors, such as the law allows, but will 
be held as fraudulent and void under the Act 13 Elizabeth. It is the intent 
which governs the transaction; and the intent of the debtor, known to the 
purchaser, was to “hinder, delay and defraud” the creditor in the collection of 
his debt. Judgment reversed, and a venire de novo awarded. 

Hinnershitz vs. Bernard's Executors. Error to Berks. Grsson, C.J. The 
rights of legatees are fixed at the death of a testator; and the subsequent pas- 
sage of the act of 1848, which authorizes a widow to elect to take of the per- 
sonal estate, either under the will, or the intestate laws, will not deprive her of 
the right of election, pending at the time of the passage of the act. 

The widow cannot claim the profits of the real estate as dower, when she 
takes under the will. Judgment affirmed. 


Hachnilen vs. Commonwealth. Error to Dauphin. Perr Cur. The rights of 
the Commonwealth cannot be lost by the laches of its agents. The accounting 
officers if in their power should prevent a defalcation, but the bail cannot de- 
fend because they did not. The case of the United States vs. Kirkpatrick rules 
this case. Judgment affirmed. 

Zimmerman vs. Updegrove. Error to Dauphin. Covtrer, J. Though in an 
action for slander, circumstances which do not amount to justification, and 
which do not lead to that door, and from which a jury could not infer or pre- 
sume guilt of the offence, may be given in evidence under the plea of Not 
Guilty in mitigation of damages, yet evidence which tends directly to prove 
guilt on the part of the plaintiff, was properly rejected under that plea. 

And under a plea of justification it is not error for the Court to instruct the 
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jury, that the evidence given does not sustain it, although they admit its ten- 
dency to prove it. The slanderous words were, that the plaintiff had stolen; 
and the proof was of a trespass only. It was the duty of the plaintiff to make 
out the larceny. 

Nor is it error to instruct the jury that a plea of justification, unsustained, 
is to be considered in aggravation of damages. Judgment affirmed. 

Lichty vs. Hager. Error to Lancaster. Burnsipge,J. Where a legacy was 
left to a feme covert with directions that it should be invested in a house and 
lot for the sole and separate use of the wife, and a house and lot was purchased 
which cost more than the legacy, the balance being made up by the husband 
and wife together, and the title was taken in the name of the wife, a subsequent 
judgment creditor of the husband will not be permitted to claim and recover 
ona sale, and ejectment for the premises, with a conditional verdict that he 
pay the amount of the legacy and interest to the wife; but the condition will 
be that the defendants pay him the amount of the excess of the purchase 
money of the house more than the legacy. Judgment reversed, and a venire 
de novo awarded. 

Distribution of Pawly’s estate. From the C. Pleas of Berks. Covutter, J.— 
An execution levied upon certain articles, and all the rest of the defendant’s goods 
and chattles and then retained for two months after the return day, and unti} 
other executions have been put into the Sheriff’s hand, which were levied in 
the same way, subject, will be postponed to the subsequent executions, though 
the plaintiff in the first execution gave no directions to the Sheriff about it.— 
The Sheriff makes himself liable for the money. The first execution will be 
held to have issued in such case to get a lien merely, and not to make the 
money; especially when the plaintiff was aware that the defendant was going 
on with his business and selling his goods, and gave no directions to the Sheriff. 

It is the duty of the Sheriff to make a schedule of property levied upon, 
though exactness is not expected, or attainable in all cases. Decree reversed. 

Berks county vs. Bertolet. Error to Berks. Rogers, J. Tax laws are to re- 
ceive a liberal construction. A manufacturer of flour who buys the grain as 
well as raises it on his farm, and takes toll from customers, and retails the 
manufactured article away from the mill, is within the 11th section of the act 
of 22d April, 1846, and the act of the 4th of May, 1841, as to tax and license; 
and not within the proviso of the former act. He is bound to take out a license 
Judgement reversed, 
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NEW PUBLICATIONS. 


THe American MAGISTRATE, AND Crvit Orricer: The law relative to crim- 
inal prosecutions, in respect to primary and summary proceedings therein, 
before justices of the peace and other magistrates, and to process, proceed- 
ings and practice, comprising Arrest, Bail and Commitment, in such cases 
in the several States, especially Pennsylvania. By Mordecai McKinney, au- 
thor of the Pennsylvania Justice, &c. T. & J. W. Johnson, 197 Chesnut 
street, Philadelphia. 


The title of this work indicates its character. The work is principally de- 
signed for use in the State of Pennsylvania; it is, indeed, virtually a new 
edition, enlarged and improved, of the ‘‘Pennsylvania Justice of the Peace, 
part 1,” published by the same author. But in its references to the practice 
and principles of the Common Law, which prevails extensively throughout the 
Union, and in its treatment of proceedings under the Constitution of the Uni- 
ted States and Acts of Congress, and in the several States, the author has ren- 
dered it practically useful throughout the United States. The work appears to 
be executed with the usual care and industry of the author, and we cordially 
recommend it to the officers for whom it is particularly designed. 

We notice at p. 87 the author cites from Lewis’ Crim. Law, 266, the opinion 
of a former Attorney General of Pennsylvania that ‘‘a person who committed a 
crime in a State where he was temporarily sojourning and departed from it 
for his ordinary and permanent residence in Pennsylvania, could not be consid- 
ered a fugitive from justice under the Constitution and Act of Congress.”— 
The opinion of the Attorney General referred to is contained in 6 Penn. Law 
Jour. 418—1847, and was only cited in Lewis’ Crim. Law for the purpose of 
disapproving of it. Judge Lewis after citing it remarks that ‘this construc- 
tion is believed to be too narrow; it would certainly open a door to the perpe- 
tration of outrages upon the citizens of neighboring States by persons who 
came from other States for the purpose, and who might, under this construction, 
return to their permanent place of abode without any liability to answer for 
the crimes committed during their marauding excursions.” —Lewis’ Criminal 
Law, 266. 

We rejoice to perceive that the author at p. 412 disapproves of the mischie- 
vous heresy promulged, without necessity, by a majority of the Judges in Prigg 
vs. Penn. 16 Pet. 438, against the rights of the States to legislate in afirmance 
of their constitutional obligations to surrender fugitives from service. Mr. 
McKuryvey very correctly states that ‘‘it appears to be recognized as true doc- 
trine, in regard to the construction of the federal Constitution, that the several 
States have a right to legislate on the subject of surrendering fugitive slaves 
so far as such legislation is consistent with the Constitution and Act of Con- 
gress, and is in aid of the remedy given by it, and for the purpose of carrying 
out its provisions.” 


It would be superfluous to say any thing in regard to the handsome style in 
which the publishers have performed their duty. 














AMERICAN LAW JOURNAL. 71 


{ New Publications. } 


Transactions of the Medical Society of the State of New York, dur- 
ing its annual session held at Albany, Feb. 5, 1850. 


We are greatly indebted to our learned and eminent friend Dr. T. 
Romeyn Beck, for a copy of these transactions, comprised in a pamphlet 
of 280 pages. Its contents are exceedingly valuable. We are also in- 
debted to Dr. Beck for another pamphlet of 275 pages, containing the 
“ Third Annual Report of the Regents of the University of N. York, on 
the condition of the State Cabinet of Natural History and the Historica! 
and Antiquarian Collection annexed thereto.”” This Report is accom- 
panied by a large number of elegant plates, beautifully and carefully col- 
ored, exhibiting the different articles of Indian costume and manufacture. 


A Dicest oF THE Reported Cases adjudged in the several Courts held 
in Pennsylvania, together with some manuscript cases. By Thomas 
J. Wharton. Fitth edition. By Francis Wharton. In two volumes. 
Philadelphia: T. & J. W. Johnston, Law Booksellers, Publishers and 
Importers, 197 Chestnut street. 1850. 


We are indebted to the Messrs. Johnson for this new and greatly en- 
larged and improved edition of a most valuable law book. The Digests 
are a most valuable class of works to the practising lawyer; they are of 
constant daily use; they are indispensable in study and in the prepara- 
tion of cases; while they do not and cannot supercede the regular and 
authentic volumes of Reports containing the solemn adjudications of the 
Courts, they are nevertheless most admirable auxiliaries and guides.— 
The Digest before us is a book indispensable to every practising Peunsy]- 
vania lawyer, and of great value out of Pennsylvania. 

Commendation of a work which has been before the profession since 
1822, and which has passed through five successive editions, would seem 
to be needless; but we feel bound to say that this edition in every partic- 
ular is essentially both in form and substance improved. ‘The editorial 
labor has been executed with manifest care and accuracy; the subdivi- 
sions of the old heads or titles, and the introduction of some new ones 
have added much to the value of the edition, and will be found to give ad- 
ditional facility to reference. The double table of cases is an improvement 
which was much needed. The typographical execution is excellent, 
much better than any former edition, and reflects great credit upon our 
friends, the publishers. After a careful examination of some of the titles 
and a general examination of most of them, we do not hesitate to pro- 
nounce the work accurate, comprehensive and satisfactory ; and we ven- 
ture to predict that the work, so successful and useful under the hands of 
the father, will be equally so under the hands of the son. 
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Aw Essay on Tue Principies or Circumstantiat Evipence, Illus- 
trated by numerous cases. By William Wills, Esq. Third Edition. 
London: Henry Butterworth, 7 Fleet street, Law Bookseller and 
Publisher. Hodges & Smith, Grafton street, Dublin. 1850. 


This valuable treatise has now reached a third edition, which in itself 
is no mean praise, when it is recollected that the best minds of the pro- 
fession have been exercised upon this branch of legal learning, and the 
fruits of study and experience given to the world in elaborate, scientific, 
profound, original and comprehensive treatises which cover the whole 
ground. The leading doctrines applicable to this department of moral 
and legal science, will be found to be enunciated in this book with a clear- 
ness, a precision, a completeness, and a careful analysis which is not to 
be found elsewhere ; and every principle and leading doctrine is sustain- 
od and applied by illustrations drawn from all the recent as well as an- 
cient cases, and with an amplitude of learning and a thoroughness of re- 
search which leave little to be desired in this department of the doctrines 
and practice of the common law. 


Equity Preceprents: Supplementary to Mr. Justice Story’s Treatise 
on Equity Pleadings. By George Ticknor Curtis, Counsellor at Law. 
Boston: Charles C. Little & James Brown. 1850. 


We are much pleased to see a collection of really useful Equity prece- 
dents, collected and edited in the very excellent manner in which Mr. 
Curtis has prepared this book. The system of equity pleading, compli- 
cated and difficult as it is, has been but little illustrated by text books in 
this country ; with the exception of Mr. Justice Story’s Treatise scarce- 
ly anything has been done. The completeness and value of that Trea- 
tise has been enhanced by the labors of Mr. Curtis, in as much as this 
work is adapted to and to be used in connexion with that book. They 
mutually illustrate each other,and will be found highly serviceable to 
both student and practitioner, by the manner in which one illustrates and 
explains the other. These forms, by Mr. Curtis, are evidently selected 
from the best sources or drawn with extreme care by competent drafts- 
men, and the book will be found a valuable aid to all Equity lawyers. 





Important Decrsron.—It will be perceived by the abstracts of decisions of the 
Supreme Court of Pennsylvania, published in the present number of the Amer- 
ican Law Journal, that it has been decided at the late Sitting in Sunbury that 
the granting of a new trial is the exercise of judicial power, which is not vest- 
ed in the Legislature; and that the celebrated case of Braddee vs. Brownfield, 
2 W. & S. 277, sustaining such a proceeding, is declared not to be law. We 
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have been a constant advocate of the principles which confine each depart- 
ment of the government within its appropriate sphere; and we congratulate 
the people on this great step in support of their constitutional rights. Noman 
is safe while the Legislature is allowed to exercise judicial power, or the Ju- 
diciary permitted to exercise legislative authority. Every usurpation is a 
departure from the true principles of our government and a dangerous inva- 


sion of the public Liberty. 


PHILADELPHIA COLLEGE OF Mepicine.—This College is rapidly winning its 
way to public favor. The number of students for the last year was 220, com- 
ing from Europe and different parts of the Union. Dr. Burden, the President, 
in an able address at the recent commencement very properly remarked that 
‘he who is ignorant on matters of general or scientific knowledge is not likely 
to be well acquainted with his profession. The various branches of science 
are so interwoven that to be familiar with one others must be known.” 


Supreme Court of the United States. 
No. 72. DECEMBER TERM, 1849. 


Hinam Benyer, Josern B. Brown, and Satts-] 9) ..56a) from the Dis- 
Bury Haury, Assignees of Exeazer P. Hunr, | Hs. ~enl of the United 


nro} PorTER, anewennx of Josern Y. wtaten Ser the District of 
Porter, deceased. — Florida. 

1. The territorial government of Florida became superceded on the uncondi- 
tional admission of the Territory into the Union as a State, on the 3d March, 
1845, and consequently the territorial court below whose authority depended 
upon that government had no jurisdiction to render a decree on the 22d 
May, 1846. 

2. The 17th article of the Constitution of Florida providing for the continuance 
of all laws passed by the governor and legislative council of the territory of 
Florida until the general assembly shall alter or repeal the same, and for the 
continuance in power of all territorial officers until superceded under the 
State Constitution, established the authority of the State throughout its limits, 
and was an adoption of the territorial laws and an appointment of territorial 
functionaries for the time being, but did not continue the jurisdiction of the 
territorial courts as courts of the United States. 


8. The territorial courts are not courts in which the judicial power conferred 
by the Constitution of the Federal Government could be deposited within 
the limits of a State. They were incapable of receiving such jurisdiction as 
the tenure of the incumbents was but for four years, and not during good 
behaviour. 

4. Othe: mcidents of the admission of a terrritory into the Union as a State. 
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Mr. Justice NeLson delivered the opinion of the court. 


This is an appeal from the District Court of the Southern 
District of the State of Florida. 

Joseph Y. Porter, the appellee, filed a libel in admiralty on 
the 24th of March, 1846, against the respondents in the Supe- 
rior Court for the Southern District of the Territory of Florida 
for the proceeds of the sloop Texas, charging that he had fur- 
nished supplies and stores to the master at the port of Key 
West while she was engaged in the business of wrecking upon 
the Florida coast, and on the high seas. 

The respondents, among other grounds of defence, denied the 
jurisdiction of the court. As the conclusion at which we have 
arrived, upon this branch of the defence, disposes of the case, 
it will be unnecessary to set out the pleadings at large, or to 
refer more particularly to the facts. 


The territorial government of Florida was established by the 
act of Congress March 30, 1822, amended by the act of March 
3, 1823, and the judicial power vested in two Superior Courts, 
and such inferior courts, and justices of the peace, as the legis- 
lative council of the territory might from time to time establish. 
One of these courts was held in West, and the other in East 
Florida. The judges were appointed by the President and 
Senate, for the term of four years, and possessed civil and 
criminal jurisdiction within their respective districts; and, also, 
the same jurisdiction, in all cases, arising under the laws and 
constitution of the United States, which the acts of 24 Sep- 
tember, 1789, and 7 March, 1793, vested in the court of the 
Kentucky district. 5 Stat. ‘at large, p- 654, ib p. 750. 

The number of judges was afterwards increased to five, and 
original and exclusive cognisance of all cases of admiralty ju- 
risdiction within the territory in terms conferred upon them.— 
(Act of Con. May 26, 1824, 4 Stat. at large, 45; act of Con. 
May 15, 1826, ib. p. 164; act of Con. May 23, 1828 ib. p. 
291; act of Con. July 7, 1838, 5 Stat. at large, 294, Thomp- 
son’s Dig. 585 appx., where all the acts of Con. concerning the 
Territory of Florida are collected. ) 

Exclusive jurisdiction in these cases was specifically conferred 
by the act of May 15, 1826, probably, on account of the case 
of the American Insurance Co. and others vs. Canter, (1 Pe- 
ters, 511,) in which it was held that the jurisdiction was not, 
as originally prescribed, exclusive: but might be vested by the 
legislative council of the territory in subordinate courts. ©The 
case arose in 1825. 


The court for the southern district, in which the present case 
arose, and was decided, was established by the act of Con. 
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May 23, 1828, at Key West, and had conferred upon it all the 
jurisdiction within the district which belonged to the other Su- 
perior Courts of the territory; besides, a considerable enlarge- 
ment of admiralty powers which became necessary on account 
of the numerous wrecks usually happening upon that coast. 

The objection to the jurisdiction taken by the respondents, 
however, is not, that the acts of Congress were insufficient to 
confer the power exercised by the courts; but that the acts had 
been abrogated and the jurisdiction superceded, at the time of 
the rendition of the decree, by the admission of the territory 
of Florida, as a State, into the Union, and were no longer in 
force. The admission was on the 3 March, 1845. 

The suit was commenced March 24, 1846, and the decree in 
favor of the libellant pronounced May 22, of the same year.— 
All the proceedings, therefore, took place before the court af- 
ter the passage of the act of Congress admitting Florida into 
the Union: and must be upheld, if upheld at all, upon the 
ground, that the jurisdiction still continued under the territor- 
ial authority, notwithstanding the erection of the territory into 
a State. 

The people of the territory claiming a right to an admission 
into the Union under the pledge given by the 6 art. of the 
Treaty with Spain of the 22d February, 1819, met in conven- 
vention and adopted their constitution 11 January, 1839; but, 
which was not acted upon by Congress till March 3, 1845. It 
was then accepted, and the territory admitted, in the language 
of the act, “into the Union on an equal footing with the orig- 
inal States in all respects whatsoever.’’ No conditions were 
annexed, except, that she should not interfere with the disposal 
of the public lands, nor levy any tax on the same, while they 
remained the property of the United States. 

Her constitution distributed the powers of the government 
into three separate and distinct departments, executive, legis- 
lative, and judicial, and prescribed the organic law of each. 

The judicial power was vested in a Supreme Court, Courts 
of Chancery, Circuit Courts, and Justices of the Peace, and 
the jurisdiction of each of them either defined, or provided for 
by imposing the duty upon the general assembly. 

The State was to be divided into at least four convenient cir- 
cuits, and until others were created by the proper authority, 
were to be arranged as the western, middle, eastern, and south- 
ern circuits, for each of which a circuit judge was to be ap- 
pointed. And, in order to avoid any inconvenience or delay, 
in the organization of the government, an ordinance was adopt- 
ed (art. 17 of the Const.) “that all laws, and parts of laws 
now (then) in force, or which may hereafter be passed by the 
governor and legislative council of the territory of Florida, not 
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repugnant to the provisions of this constitution, shall continue 
in force until by operation of their provisions or limitation, the 
same shall cease to be in force, or until the general assembly 
of this State shall alter or repeal the same;’’ and further, that 
‘all officers, civil and military, now holding their offices, and 
appointments in the territory under the authority of the United 
States, or under the authority of the territory, shall continue 
to hold, and exercise their respective offices, and appointments, 
until superseded under this constitution.” 

It will be seen, therefore, under this ordinance of the con- 
vention, that, on the admission of Florida, as a State, into the 
Union, the organization of the government under the new con- 
stitution became complete; as every department became filled 
at once by the adoption of the territorial laws and appointment 
of the territorial functionaries for the time being. 

The convention being the fountain of all political power, 
from whence flowed that which was embodied in the organic 
law, were, of course, competent to prescribe the laws and ap- 
point the officers under the constitution, by means whereof, the 
government could be put into immediate operation, and thus 
avoid an interregnum that must have intervened, if left to an 
organization, according to the provisions of that instrument.— 
This was accomplished by a few lines, adopting the machinery 
of the territorial government, for the time being, and until su- 
perseded by the agency and authority of the constitution itself. 

After the unconditional admission of the territory into the 
Union as a State, on the 3 March, 1845, with her constitu- 
tion, and complete organization of the government under it, by 
which the authority of the State was established throughout 
her limits, it is difficult to see upon what ground it can be main- 
tained that any portion of the territorial government or juris- 
diction remained still in force. 

The distinction between the Federal and State jurisdictions, 
under the constitution of the United States, has no foundation 
in these territorial governments; and consequently no such 
distinction exists, either in respect to the jurisdiction of their 
courts, or the subjects submitted to their cognisance. They 
are legislative governments, and their courts legislative courts ; 
Congress, in the exercise of its powers in the organization and 
government of the territories, combining the powers of both 
the Federal and State authorities. There is but one system of 
government, or of laws operating within their limits, as neither 
is subject to the constitutional provisions in respect to State 
and Federal jurisdiction. 

They are not organized under the constitution, nor subject 
to its complex distribution of the powers of government , as the 
organic law; but, are the creations, exclusively, of the legisla- 
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tive department, and subject to its supervision, and control.— 
Whether, or not, there are provisions in that instrument which 
extend to and act upon these territorial governments, it is not 
now material toexamine. We are speaking here of those pro- 
visions that refer, particularly, to the distinction between Fed- 
eral and State jurisdiction. 

We think it clear, therefore, that on the unconditional 
admission of Florida into the Union, as a State, 3 March, 
1845, the territorial government was displaced, abrogated, every 
part of it; and, that no power or jurisdiction existed within 
her limits, except that derived from the State authority; and 
that by force and operation of the Federal constitution, and 
laws of Congress: and especially no jurisdiction in Federal 
cases until Congress interfered, and extended the judicial tri- 
bunals of the Union over it. 

The only pretext for a different conclusion is, that matters 
of exclusive Federal jurisdiction within the territory, which 
under our system did not and could not pass under the State 
authority, still remained ; and, that with it, to that extent, and 
for the purposes of Federal jurisdiction, the territorial organ- 
ization continued. 

But, in the view we have already presented, and which need 
not be repeated, no such distinction existed in the territorial 
government. Matters of this description had been blended to- 
gether with those belonging to State jurisdiction, and were 
incorporated into, and became part and parcel of the same 
system. 

The Federal causes of action were subject to the same tri- 
bunals as others, and to the same remedies, including writs of 
error, and appeals to the appellate court of the territory, and 
through which, alone, cases could be brought up for revision to 
the Supreme Court of the United States. 

This appellate court consisted of the judges of the Superior 
Courts of the several judicial districts. 

The position taken in support of the jurisdiction, assumes, 
that the admission of the State, and consequent transfer of all 
actions and causes of action belonging to the State authorities, 
had the effect, not only, to separate the Federal from the State 
subjects of jurisdiction; but, also, to remodel the judicial sys- 
tem of the territory itself, and adapt its jurisdiction to the 
trial of Federal causes—assumptions that need only to be stated 
to carry with them their refutation. And, besides, were this 
admitted, and we could suppose that the jurisdiction of the 
courts was left untouched as it respected the Federal cases 
pending or accruing, nothing would be gained in the argument 
in favor of its validity. 

The admission of the State into the Union brought the ter- 
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ritory under the full and complete operation of the Federal 
constitution, and the judicial power of the Union could be 
exercised only in conformity to the provisions of that instru- 
ment. By art. 3, sec. 1, “*The judicial power of the United 
States shall be vested in one Supreme Court, and in such In- 
ferior Courts as Congress may, from time to time ordain and 
establish. The judges, both of the Supreme and Inferior 
Courts, shall hold their offices during good behavior.”’ 

Congress must not only ordain and establish inferior courts 
within a State and prescribe their jurisdiction; but the judges 
appointed to administer them must possess the constitutional 
tenure of office before they can become invested with any por- 
tion of the judicial power of the Union. There is no exception 
to this rule in the constitution. 

The territorial courts, therefore, were not courts in which the 
judicial power conferred by the constitution on the Federal 
Government could be deposited. They were incapable of re- 
ceiving it, as the tenure of the incumbents was but for four 
years. (1 Peters 546.) 

Neither were they organized by Congress under the consti- 
tution, as they were invested with powers and jurisdiction which 
that body were incapable of conferring upon a court within the 
the limits of a State. 

Another answer, also, to the ground taken is, that Congress 
on the same day on which the act passed admitting Florida, as 
a State, organized the State into a judicial district, to be called 
the district of Florida, and ordained and established a district 
court within the same, and conferred upon it the judicial pow- 
ers belonging to the general government within the State.— 
The act also, provided for the appointment of a judge, together 
with other officers necessary to its complete and efficient organ- 
ization. 

The laws of the United States, not locally inapplicable, were, 
also, extended over the State. Act of Congress March 3, 
1845, (5 Stat. at large, p. 788. ) 

It is true, the judge was not appointed to fill the office until 
the 8 July, 1846, a year and five months afterwards: but the 
court was established and invested with jurisdiction over the 
Federal cases. The powers remained in abeyance until the 
office was constitutionally filled. The vesting of the judicial 
power, did not depend upon the appointment of the officer to 
administer it, as the grant in the constitution to Congress to 
ordain and establish inferior courts and to invest them with the 
judicial power of the Union is complete in itself; and they had 
acted and established the court and invested it with the power 
without condition or qualification. 

Without then pursuing the examination further, we are satis- 
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fied, that in any aspect in which the question can be viewed; 
whether we look at the effect of the act of Congress admitting 
the territory of Florida, as a State, into the Union with her 
constitution, and organized government under it, alone; or, in 
connection with the establishment of a Federal court within her 
limits; her admission, immediately, and by constitutional ne- 
cessity, displaced the territorial government, and abrogated all 
its powers and jurisdiction. The State authority was destruc- 
tive of the territorial; and, in connection with the establishment 
of the Federal jurisdiction, the organization of the government, 
State, and Federal, under the constitution of the Union became 
complete throughout her limits. No place was left unoccupied 
for the territorial organization. 

We have chosen to place the decision upon the effect of the 
admission of the State with a government already organized 
under her constitution, and prepared to go into immediate ope- 
ration; because such is the case presented on the record; but 
we do not thereby intend to imply or admit, that a different 
conclusion would have been reached, if it had been otherwise; 
and the State had come into the Union with nothing but her 
organic law, leaving the organization of her government under 
it to a future period. 

We conclude, therefore, that the court below possessed no 
jurisdiction of the case, and that the decree must be reversed. 

Neither the act of Congress admitting the territory of Flor- 
ida, as a State, into the Union, nor the one organizing the Dis- 
trict Court within it, made any provision for the transfer of the 
cases pending in the territorial courts of Federal jurisdiction, 
at the time, into the District Court. Those cases were, there- 
fore, left in the state in which they stood at the change of 
government until the act of Congress of the 22 February, 
1847. (Sess. laws ch. 17) That act provided for a transfer to 
the District Court, and, also, for a review of the judgments 
and final decrees on writs of error, or appeal as the case might 
be, in the proper cases to this court. It, also, provided for a 
review of the judgments or final decrees that had been render- 
ed in Federal cases in the territorial courts after the change of 
government, upon the idea that this jurisdiction still continued. 
And when the District Court for the Southern District of the 
State of Florida was established by an act of Congress 23 Feb- 
ruary, 1847, (Sess. laws ch. 20, ) the like transfer was made to 
that court of all cases pending in that district with like power 
to review, on writ of error or appeal, judgments and final de- 
crees rendered by the territorial courts after the change of 
government. 

The case now before us was brought up for review by virtue 
of the authority of these acts, which have removed the objec- 
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tions that existed to our jurisdiction in the case of Hunt ys. 
Palao, et al. (4 How. 589) Provision was made by the ordi- 
nance of the convention of Florida for the transfer of all 
actions at law, or suits in chancery pending in the territorial 
courts at the time of her admission, into such court of the State 
as had jurisdiction of the subject matter. In pursuance of this 
injunction the General Assembly of the State passed an act 22 
July, 1845, transferring all cases to the proper courts of the 
State except cases cognisable by the Federal Courts. (Acts of 
General Assembly 1 Sess. p. 9, Sec. 5, 8 and p. 13 Sec. 18 
and 14.) 

The case of Hunt vs. Palao et al. already referred to, was 
one that had been transferred by this Act of the General As- 
sembly from the territorial court in which the judgment had 
been rendered, to the Supreme Court of the State: and we 
held, on an application for a writ of error, to review the judg- 
ment, that we possessed no power over it without further legis- 
lation by Congress; for the reason that the territorial court in 
which the judgment was rendered, no longer existed; and, that 
the State court to which it had been transferred could exercise 
no judicial power over it, as the law of the State directing the 
transfer of the record, could not make it a record of the court, 
nor authorize any proceedings upon it. 

The subsequent legislation of Congress respecting the trans- 
fer of these records to the District Courts to which we have 
referred, grew out of this decision. 

That was a case of Federal jurisdiction, which the State 
government, confessedly, had no power over: but, the language 
of the court was general, and applicable to all cases pending 
in the territorial courts at the change of government. 

We perceive no ground for qualifying the opinion expressed 
on that occasion, believing it sound and incontrovertible; but, it 
may be proper to state with a little more fullness the effect of 
it, as it respects cases of State jurisdiction. The territorial 
courts were the courts of the General Government, and the 
records in the custody of their clerks, the records of that goy- 
ernment; and it would seem to follow, necessarily, from these 
premises, that no one could, legally, take the possession or cus- 
tody of the same without the assent, express or implied, of 
Congress. Such assent is essential upon the plainest principles 
to an authorized change of their custody. 

On the admission of a territorial government into the Union, 
as a State, the concurrence of both the Federal and State gov- 
ernments would seem to be required in the transfer of the 
records, in cases of appropriate State jurisdiction, from the old 
to the new government. An act of Congress would be incap- 
able of passing them under the State jurisdiction, as would be 
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an act of the Legislature of the State to take the records out 
of the custody of the Federal government. Both should concur. 

The like concurrent legislation would also seem to be re- 
quired in respect to cases pending in this court for review on 
writs of error or appeal from the territorial courts, which ap- 
propriately belonged to State jurisdiction, to enable us to send 
down the mandate to the proper State tribunal for any further 
proceedings that might be necessary in the cause. Otherwise 
Congress itself should specially provide for the execution of 
the mandate. 

We have said that the assent of Congress was essential to 
the authorized transfer of the records of the Territorial Courts, 
in suits pending at the time of the change of government, to 
the custody of State tribunals. It is proper to add, to avoid 
misconstruction, that we do not mean thereby to imply or ex- 
press any opinion on the question, whether, or not, without such 
assent the State judicatures would acquire jurisdiction. That 
is altogether a different question. And, besides, the acts of 
Congress that have been passed, in several instances, on the 
admission of a State, providing for the transfers of the Fede- 
ral causes to the District Court, as in the case of the admission 
of Florida already referred to, and saying nothing at the time 
in respect to those belonging to State authority, may very well 
imply an assent to the transfer of them by the State to the ap- 
propriate tribunal. Even the omission, on the part of Con- 
gress to interfere at all, in the matter, may be subject to a like 
implication. Anda subsequent assent would, doubtless, operate 
upon past acts of transfer by the State authority. 

It is to be regretted, that proper provision has not always 
been made by Congress, upon a change of government, in re- 
spect to the pending business in the territorial tribunals, so as 
to remove all embarrassment, and perplexity on the subject. 

From the examination we have given to the legislation upon 
the admission of several of the new States into the Union, we 
have found but few instances of any provision having been made 
in respect to the cases pending in the old government; and 
those limited to the transfer of the Federal cases to the Dis- 
trict Court organized in the new State. In some of the con- 
stitutions of the States provision had been made for the pending 
business of appropriate State jurisdiction; but not in all of 
them. A very slight attention to the subject by Congress, at 
the time, would remove all the difficulties that have occurred in 
several of the States recently admitted. 

Upon the whole, we are satisfied that the territorial govern- 
ment of Florida became superseded on the unconditional ad- 
mission of the territory into the Union as a State, on 3 March, 
1845, and, consequently, that the court below whose authority 
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depended upon that government, had no jurisdiction to render 
the decree in the case, and that the decree must be reversed. 

A doubt was suggested, on the argument, as to the proper 
disposition of the case in the event of our arriving at the con- 
clusion that the jurisdiction of the court below ceased at the 
termination of the territorial government. 

But the acts of Congress of February 22 and 23, 1847, 
Sess. laws ch. 17, Sec. 8, and ch. 20, Sec. 7,) which provided, 
specially, for a review of this class of cases in this court, have 
also provided for the execution of any judgment that may be 
given in them, by directing that the mandate shall be issued to 
the District Court of the State into which the same acts had 
already transferred the records. 

The case, therefore, can take the usual direction in cases 
where this court determines that the court below acted without 
jurisdiction in the matters before it: and, that is, to reverse the 
decree and remit the case with directions that the court dismiss 
the proceedings, which direction is given accordingly. 


In Cireuit Court of United States. 


Eastern District of Pennsylvania. 


Otrver H. P. Parker, Nos. 34, 35, 36, 37, &e. 
v8. In Equity. 
Sears, Bortres, and many others. On motion for interlocutory injunctions. 


1. Special injunctions to stop one hundred Mills, on an alleged infringement of 
the patent for the Parker Water Wheel, refused, under the circumstances 
stated. Stopping the works, under such circumstances, would be just in- 
verting the purpose for which an injunction is used. An injunction is used 
to prevent, not to create mischief. 

No interlocutory injunction should issue unless the complainant’s title and 
the defendant’s infringements are admitted, or are so palpable and clear, 
that the court can entertain no doubt on the subject. 

3. The chief object of issuing such writs before the final hearing of a cause is 
to prevent irreparable mischief, not to give the complainant the means of 
coercing a compromise on his own terms, from the inevitable injury that the 
defendants must suffer by the stoppage of their mills and manufactories. 

4. The local custom in the Eastern District of Pennsylvania, of treating the 
answer of a defendant, directly and unequivocally denying the facts set forth 
in the bill, merely as an affidavit which might be contradicted by other affi- 
davits, repudiated. 


Opinion of the Court, by Grier, Justice, delivered August 
26, 1850. 
Of the one hundred bills filed by the complainant against 


be 
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persons charged with infringing his patent, some seventy have 
been argued together, on notice of motions for special injunc- 
tions. Most of the points involved are common to all the cases, 
and the different types of alleged infringement do not exceed 
six or seven. The argument has been conducted by counsel 
with great zeal and ability, with very great learning, and at 
very great length. The whole history and science of hydro- 
dynamics has been discussed, and numerous conflicting affida- 
vits read, on the apparent assumption, that the Court, in 
anticipation of the final hearing, will on these preliminary 
motions, decide the whole merits of cases involving difficult and 
doubtful points of law, numerous and contested questions of 
fact, and rights of property of large amount, with the haste 
and expedition of a Court of piepoudre. By a neglect or 
relaxation of the settled rules of practice in English Courts of 
Equity, (which we are bound to follow, unless changed by the 
written rules of this Court, as established by the Supreme 
Court or ourselves,) a sort of local practice has grown up, the 
evils of which we are beginning to feel. We have frequently 
said on the authority of some of the eastern circuits, and some 
supposed custom of this district, that the answer of defendant 
directly and unequivocally denying the facts set forth in the bill, 
should be treated merely as an affidavit, which might be con- 
tradicted by other affidavits, and should not have the technical 
effect of precluding contradictory testimony. The consequence 
has been that both parties appear on the argument of their 
preliminary motions, armed with quires of conflicting deposi- 
tions, and the court are expected to try and decide the whole 
facts and law of the case, as put in issue” by the pleadings. 
Even when the title of plaintiff is admitted, the question of 
infringement is often one of great doubt and difficulty, depend- 
ing on questions of mechanics, in which both practical and 
scientific men entirely differ. Difficult legal questions, arising 
from the construction of long, and perhaps obscure specifica- 
tions, on which judges often may, and lawyers always do differ, 
are frequently involved. Yet the Court are expected in this 
summary way to anticipate the finding of a jury, and the final 
decision of the case on full hearing. And this must continue 
to be the case, unless we adhere more rigidly to the rule of 
considering the affidavit and answer, especially if accompanied 
with one or two depositions of witnesses, denying the infringe- 
ment, as conclusive on these preliminary motions. No inter- 
locutory injunction should issue unless the complainant’s title, 
and the defendant’s infringement are admitted, or are so palpa- 
ble and clear, that the Court can entertain no doubt on the 
subject. But cases often occur where the answers or affidavits 
are equivocal or evasive, or disclose a state of facts which show 
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that the conclusions drawn from them, are clearly erroneous, 
and founded on a mistake of the law. As when an infringement 
is denied, and a model admitted, which shows a palpable in- 
fringement, and it is evident that the denial is made under a 
tg mistake of the true and settled construction of the patent. 

r where the originality of the invention is denied in general 
terms, and infringement is admitted, and the patent has been 
fully established at law, and it is evident that the denial of its 
validity is but a matter of obstinate opinion or a mistake of law. 
Such cases and such only, can be considered as exceptions to 
the general rule. The Court are not bound, in this stage of 
the cause, to decide doubtful and difficult questions of law, or 
disputed questions of fact, nor exercise this high and dangerous 
power (if exercised rashly) in doubtful cases, before the alleged 
offender shall have an opportunity of a full and fair hearing. 

The terms of this Court are almost wholly occupied in the 
trial of patent cases; and perhaps these hints of our intentions 
in future cases to adhere more rigidly to the rules of practice, 
may tend, in some measure, to hinder us, as well as the learned 
counsel, from the painful necessity of spending our whole vaca- 
tions (with the thermometer at 90 deg.) in anticipating and 
duplicating these long and difficult investigations, and trying 
the merits of every case on these preliminary motions. 

In stating our reasons for the conclusions to which we have 
arrived, with regard to the present motions, it is not our inten- 
tion to notice all the numerous points, both of law and of 
mechanics, which have been pressed on our consideration with 
so much learning and ability, or to anticipate a construction of 
the plaintiff’s patent on points which are, perhaps, now for the 
first time made. 

As to many of the cases, if not all, it is a sufficient reason 
for refusing the present motions, that the question of infringe- 
ment, even when the facts are admitted, is far from being clear 
or devoid of doubt. This remark applies especially to those of 
the defendants who use what are called the Kraatz, the Wertz, 
the Howd, and the Greenleaf wheels. The patentee declares 
the principle on which his improvement is founded, to be ‘that 
of producing a vortex within re-action wheels, which, by its 
centrifugal force, powerfully accelerates the velocity of the 
wheel ;’’ and the machines described in his specification are 
confined to the application or developement of that principle 
alone. The wheels just mentioned do not appear to be con- 
structed with a view to produce a vortex within re-action wheels, 
or to contain any colorable imitation of the machines described 
by the complainant’s patent. But we would not be understood 
as deciding definitively that they do not infringe, but (what is 
sufficient for this occasion) that it is not clear that they do. 
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We shall now proceed to state some reasons for refusing the 
present motions, which equally apply to all the cases, even where 
the question of infringement is not so doubtful as in those just 
mentioned, and they are: 

Ist, Because the verdicts establishing the complainant’s title 
have been obtained on inconsistent and contradictory claims, so 
that the court cannot say with certainty, what is or what is not 
an infringement of the patent. 

And 2nd, Because the possession so vaguely alleged in the 
bill, is met and avoided by the allegations and proof of a more 
peaceable and exclusive possession by defendants (at least in 
Pennsylvania, ) under the patents and machines purchased and 
used by them. 

And 3d, Even if these positions were not correct, there are 
other reasons (hereafter to be stated) why it would not be a 
proper exercise of discretion in the court to issue injunctions 
under the particular circumstances of these cases. 

1. The complainant charges in his bill that the patentees 
have established their title by a suit at law in this court, in the 
case of Parker vs. Hulme, and that “‘they have erected and 
put in operation many machines in different parts of the coun- 
try, by which the water power thereof has been much aug- 
mented.” 

The defendants deny the validity of the patent and especially 
that the patentees were the original inventors of certain ma- 
chines specially claimed in their specification. (1) The com- 
pound vertical re-action wheels with two or more wheels on one 
horizontal shaft. (2) Or “the spouts which conduct the water 
into the wheels with their spiral terminations.’”’ (3) Or the 
improvement in the re-action wheels “‘by making the buckets 
as thin at both ends as they can safely be made, and the rim no 
wider than sufficient to cover them.” (4) Or the “ hollow box 
gate in any form, either cylindrical, square, or irregular’’—and 
have produced some evidence tending to prove these allegations. 
They admit that in the case of Parker vs. Hulme, the jury 
found specially that the patentees, “‘ were the first to invent and 
apply to use two or more reaction wheels arranged in pairs on 
one horizontal shaft.’’ They insist that this verdict should have 
no effect as against them, because they were not parties to that 
suit, and produce the affidavits of ten witnesses tending to prove 
the verdict incorrect, which were not examined in that case, or 
known to the defendant. They aver also, that in the case of 
Parker vs. Stiles, tried in Ohio, the same objection was made 
to the patent, and so fully proven, that the ponte admitted 
the fact, but denied that the patent claimed such a machine, 
and produced the charge of the judge in that case, deciding 
“that the plaintiff’s patent did not claim the duplication of 
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wheels on a horizontal shaft,’ and giving as a reason for this 
construction “that this arrangement of wheels on a horizontal 
shaft, has been so long used and known, that it cannot be pre- 
sumed the patentees were ignorant of it and intended to claim 
it as new.” They aver also that “in the case of Parker and 
Moreland, tried in Indiana, there was a verdict for defendant, 
deciding all the points against the claim of the plaintiff.” To 
meet the allegation of possession on the part of the patentees, 
the answer avers also, ‘that the wheels used by the defendants 
have been publicly used by them for along space of time, and that 
the complainant has long had knowledge of such use ; that many 
other similar wheels have been publicly sold and openly used 
in New York, New Jersey, and Pennsylvania, and in many 
other states, for a great number of years, and that the right to 
use the same has not been questioned, disputed or denied, until 
the present complaint and the proceedings of complainant in 
this behalf;” and that the patentees or their assigns have never 
run or used water wheels such as are run or used by the defen- 
dants, or had actual or legal possession of the same. 

Now although the patentees have incorrectly stated their in- 
vention in their patent to be “‘an improvement in the application 
of hydraulic power, by methods of combining “ percussion and 
re-action,’’ yet in their specification, they have well and clearly 
described three different hydraulic machines or combinations of 
machinery, which are undoubtedly valuable inventions, and 
founded on the application of a principle first discovered or di- 
rectly applied by the patentees, though perhaps not stated in 
correct or scientific phraseology. That the patentees are high- 
ly meritorious inventors, cannot, we think, be disputed; and 
had they confined their claim to the three machines described 
in their specification, and other modes of developing the same 
principle, and producing the same result by similar or equiva- 
lent devices, their patent could not, and probably would not 
have been assailed. But they have (injudiciously, as we think,) 
enumerated nine several parts of the combined machines, which, 
as distinct machines or devices, they ‘claim as their invention, 
and for which they seek an exclusive privilege.”’ If they are 
the original inventors of each of those, their claim is undoubt- 
edly set forth with sufficient distinctness to entitle them to re- 
cover against any person who was charged with infringing their 
patent, by using any one of them. If they are not, the patent 
claims too much, and its validity may be assailed on that ground, 
even though it be of slight value or importance. It is true 
they have a right to disclaim anything which has been claimed 
through “inadvertence or mistake.”” For when a patentee 
claims anything as his own, courts of law cannot reject the 
claim, though A may disclaim it himself. Otherwise if he 
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sums up the particulars of his invention, he is confined and 
held to such summary, and his patent must stand or fall by it. 
Patents should be constructed liberally to support the claims of 
meritorious inventors. But there may be a liberality of con- 
struction very injurious to the public, especially if it permits a 
patentee to couch his specification in such ambiguous terms, 
that its claims may be contracted or expanded to suit the exi- 
ency. 

~ We do not wish to be understood as intimating that the plain- 
tiff’s specification is justly liable to this charge. We think 
(with all proper deference to learned judges who have ruled 
otherwise ) that the specification will bear no other construction 
on the point under consideration, than that which was given to 
it by the plaintiff and his counsel and the court, in the trial of 
Parker vs. Hulme. We do not think it can be fairly charged 
with such Protean capabilities of construction as have unfortu- 
nately been given to it. 

But for the purpose of the present motions, the case stands 
thus. In the action at law against Hulme in this court, the 
plaintiff claimed the duplication of re-action wheels on a hori- 
zontal shaft to be an infringement of his patent, and called on 
the court to instruct the jury that such duplication might be 
made the subject of a patent. The defendant denied the va- 
lidity of his title on the ground that he was not the first to 
invent or use such a duplication; and the title of the patentee 
was supported because the jury found he “was the first to use 
two or more re-action wheels on a horizontal shaft,’’ the defen- 
dant being unable to furnish sufficient proof to the contrary. 

The present defendants have produced the depositions of ten 
witnesses, tending to disprove that fact, and have moreover 
shown that on a trial of the same issue in Ohio, where the fact 
of prior use was clearly proven, the defence was evaded on the 
ground that the specification did mot claim such duplication, 
and for this singular and single reason—‘‘that the patentee 
could not be presumed to claim what he must have known he 
did not invent.’ 

In the charge of the judge in the case of Parker vs. Fer- 
guson, in New York (which has been shown to the court, ) it 
appears that where the same defence was made and substantiat- 
ed, the court instructed the jury as follows: “There is some 
obscurity in the wording of this claim, but it seems to me that 
the compound wheel they mean, is a wheel constructed by plac- 
ing two or more of the wheels on a horizontal shaft, with the 
inner and outer cylinders supplied with water by a spiral spout.”’ 

Now how are the defendants who are requested to desist from 
infringing this patent, to act? By the verdict and claim made 
in this State, their duplicate reaction wheels must come down. 
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By the decision and claim made in Ohio, they may stand.— 
And by that in New York, they must be taken down only when 
the duplicate wheels are connected with cylinders and spiral 
spouts. 

It would be rather hard to compel the defendants to discover 
the true meaning of a patent, when three learned courts have 
given it as many different constructions, and the patentees or 
their assigns have been so inconsistent in their claims. Now, 
we do not say that the patent is invalid on account of its ob- 
scurity or ambiguity, but we do say that the trials at law to 
establish the plaintiff’s title, have left it in such a doubtful 
shape that the court cannot with clearness and certainty say 
what is an infringement of the patent, and what is not. The 
verdicts at law, like the addition of equal positive and negative 
quantities in algebra, seem to annihilate each other so far as 
they effect the present motion. 

With regard to the last ground of objection to granting the 
present menenh J would remark—The chief object of issuing 
such writs before’ the final hearing of the cause, is, to prevent 
irreparable mischief, not to give the complainant the means of 
coercing a compromise on his own terms, from the inevitable 
injury that defendants must suffer by the stoppage of their 
mills and manufactories.* 

The defendants are not wanton pirators of the plaintiff’s in- 
vention. They believe sincerely that they do not infringe it, 
or if they have unintentionally done so, that they can show 
that his patent claims more than he is entitled to. They have 
had many years peaceable and unchallenged possession of the 
machines which they purchased from patentees, with prima fa- 
cie evidence of title. The notice of infringment, if any there 
be, has been given after long acquiescence, and just as the 
patent is about to expire. 

None of their wheels are direct and palpable piracies of those 
described in the patent of plaintiff, and if they do incidentally 
or partially act upon the principle patented, it requires more 
knowledge of the science of hydrodynamics to discover it, than 
many, if any, of them possess. 

To suddenly stop one hundred mills and manufactories, by 
injunctions issued at this time, would cause great and irrepar- 


* For the purpose of guarding against the abuse of the writ of injunction, 
here referred to, the Legislature of Pennsylvania, on the 6th May, 1844, Dun- 
lop, 923, enacted that ‘‘no injunction shall be issued by any Court or Judge 
until the party applying for the same shall have given bond, with sufficient suri- 
ties, to be approved by said court or Judge, conditioned to indemnify the 
other party for all damages that may be sustained by reason of such injunc- 
tion.” —Ed. Am. Law Journal 
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able injury, not only to the defendants, but to the public at 
large, and be of no corresponding benefit to the plaintiff, whose 
interest it is that they should use his invention if they pay him 
for it. The plaintiff can be compensated by damages if the 
defendants shall be found to have infringed his patent, and they 
are amply able to pay both damages and costs. In the six or 
eight weeks which this patent has to run, it cannot be expected 
that the complainant would sell any new licenses. And if the 
defendants continue to use and pay him for his invention, so 
much the better for him. There may be, and often are, cases 
where the patent is for a machine to make some articles of 
manufacture, or merchandise, in a cheaper method than was 
before known, and where the source of profit to the patentee 
arises from his monopoly of the articles, and having no com- 
petitors in the market. In such a case, the damage to the 
patentee by a piracy of his invention might be very great, and 
the court would issue an injunction on a plain case in the last 
month or week of the patent’s life, or even after the time lim- 
ited for its expiration, to restrain the sale of machines or ar- 
ticles piratically manufactured in violation of the patent, while 
it was in force. But in this case, the injunction cannot benefit 
the plaintiff, except by its abuse. His standing by, for so many 
years, without complaint or demand of compensation, is con- 
clusive evidence that a continuance of a use of his invention, 
for a few weeks or even months longer, if paid for in the end, 
will not be an injury of such an irreparable nature as to require 
this sharp and hasty remedy. 


The issuing of an interlocutory injunction is always a matter 
of discretion with the court, and depends on the peculiar cir- 
cumstances of each case. To suspend the operation of a single 
mill or manufactory, but for a week or two, because some wheel, 
bucket, or other small portion of its machinery may chance to 
infringe some dormant patent, would be a doubtful exercise of 
discretion, where the benefits to result from it to the complain- 
ant are so comparatively trifling, and his loss, if any, so per- 
fectly capable of compensation. How much more so, when we 
are called upon to stop the operations of one hundred ? 


To such a demand we may well use the language of Lord 
Cottenham, in Nelson vs. Thompson, (1 Webster's Reports, 
275.) “It seems to me, that stopping the works under the 
circumstances, is just inverting the purpose for which an in- 
junction is used. An injunction is used for the purpose of pre- 
venting mischief. This would be using the injunction for the 
purpose of creating mischief. because the plaintiff cannot pos- 
sibly be injured.” 

For these reasons the injunctions are refused. 
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Fugitive Slave Case. 


MorE FRUITS OF THE Error IN Price v. Penn.—The fol- 
lowing case discloses more of the fruits of the wretched blun- 
der committed by a majority of the judges of the Supreme 
Court of the United States in denying to the States the 
power to pass laws in fulfilment of their obligations to surren- 
der fugitive slaves. It appears that three slaves escaped from 
Virginia, one belonging to Mr. Page and the other two to Mr. 
Taylor. In effecting their escape “they had taken horses from 
their masters’ stables and had ridden them some thirty miles, 
where the horses were afterwards found and obtained by the 
owners.” The slaves were pursued to Harrisburg, the seat of 
justice of Pennsylvania, and there, for the purpose doubtless of 
obtaining aid of the State authorities in the recaption of the 
fugitives, they were arrested for Horse Stealing. On applica- 
tion of persons who interested themselves in favor of the fugi- 
tives, a writ of Habeas Corpus was issued by the Court of 
Common Pleas of Dauphin county, which was then in session. 


On the hearing, the prisoners were discharged from the im- 
prisonment for Larceny on the ground that it did not appear 
that they took the horses with a felonious intent to convert the 
property to their own use. His Honor, Judge Pierson, in de- 
livering the opinion of the court, recognised the right of the 
masters to recapture their slaves. They accordingly undertook 
to exercise this right under the constitution and law of the 
United States, but the slaves resisted, and others aided them, 
and force was used by the owners to overcome that resistance. 
“A great riot” is said to have occured at the jail door.— 
The court being “informed of it,’ and that “a number of 
persons were engaged fighting within the jail walls,” directed, 
among other proceedings, that ‘all who were within”’ the walls 
of the jail should be confined, and “the entrance of any more” 
prevented. The owners of the slaves, being among those de- 
prived of their liberty under this order, sued out a writ of Ha- 
beas Corpus, and we subjoin, as matter of deep and painful 
interest to our readers throughout the Union, the following 
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decision of the Court. We make no comments upon the de- 
cision; but we cannot conceal our regret that the efforts of 
dishonest and disorderly persons should be so frequently suc- 
cessful in preventing the owners from recovering their fugitive 
slaves, according to the right secured to them by the constitu- 
tion and law of the United States—Hd. Am. Law Journal. 


The opinion of the Court was delivered by Hon. J. J. Prer- 
son, President of the Common Pleas of Dauphin county. 

The Commonwealth vs. Wm. Taylor and others— Writ of 
Habeas Corpus—These gentlemen are brought from the prison 
of Dauphin county, on a writ of habeas corpus, having been 
confined under the following circumstances. The court was 
informed this day that a great riot had commenced and was in 
progress, at and about the prison, and that a number of per- 
sons were engaged fighting within the jail walls, that much 
blood had been shed, and some lives supposed to have been ta- 
ken, and it was apprehended, from the number of persons in 
the street, endeavoring to force an entrance, that consequences 
of the gravest character might be suspected. We directed our 
officers, with the police of the town, to raise a sufficient force, 
make their way to the doors of the prison and secure them, 
confining all who were within, and preventing the entrance of 
any more. 


On this being done, to raise a sufficient force to arrest or dis- 
perse the mob on the outside, and secure and retain those with- 
in; all of which appears to have been performed. 

Our sole object was to preserve the public peace and secure 
those who had broken it. The evidence now before us shows 
that the parties on hearing had entered the vestibule of the 
prison for the purpose of securing their slaves who had fled 
from the State of Virginia, been charged with horse stealing, 
and by us discharged this day, on a writ of habeas corpus.— 
The evidence shows that great violence was used by the owners 
in endeavoring to secure their property; that the slaves were 
most severely beaten, and left bleeding and almost senseless. 
The parties before us are fully identified and the facts clearly 
proved. 

So far as disclosed by those who have testified, there does 
not appear to have been anything in the nature or character of 
the resistance to justify a resort to such extreme measures.— 
The defendants have offered evidence to show that they were 
attacked by the slaves in a hostile manner, and used no more 
force than was necessary to repel the attack and secure them 
in custody. We de not believe that, according to the rules of 
law in regard to preliminary examinations, we have a right to 
hear their evidence. 
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This is but a preliminary examination on a writ of habeas 
corpus; we are not to hear the evidence on both sides, but on 
the part of the Commonwealth only, else on every such writ 
this court (or the separate Judges thereof, as the case might 
be, ) would arrogate to itself the decision of all disputed facts 
in the first instance, rendering the trial by jury superfluous and 
unnecessary. We possess by law no such power, but where a 
prima facte case is made out by the Commonwealth, must leave 
a cause to be settled by a jury, when all the evidence will be 

eard. 

As a court we will judicially take notice of the facts proved 
before us yesterday, that the men endeavored to be arrested 
were slaves belonging to Mr. Taylor—and in our decision this 
morning we declared that he had a right to take them wher- 
ever he could lay his hands peaceably upon them, except in the 
actual presence of the court. 

We are also of opinion that he and those whom he may have 
called to his assistance, had a right to use just as much force 
in arresting and securing them, as an officer of this Common- 
wealth with process in his hands has in executing such process, 
yet, as we could by no means justify a Sheriff or Constable in 
using the amount of violence proved to have been used in this 
case, but would hold them answerable for an assault and bat- 
tery; so must we hold these defendants. The officer must, in 
the first place, use all gentle means to secure the party ordered 
to be arrested. If resisted, must overcome that resistance by 
force, but must be extremely careful to measure it by the de- 
gree of violence used against him, can only justify beating his 
prisoner to prevent great bodily harm to himself, and must de- 
sist as soon as he has it in his power to secure him by other 
means. We cannot accord to the defendants here any greater 
power, when they come on to our soil to seize their fugitive 
slaves, than we confer on our own peace officers. The persons 
engaged in resisting these men in the lawful exercise of their 
right of seizure, are guilty of a great wrong, and most unjust- 
ifiable breach of the public peace, for which we have held as 
many responsible as could be apprehended, and we must in like 
manner hold these gentlemen to answer at our next Court of 
Quarter Sessions, where the whole subject will be investigated. 
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ALLEGHENY. (Pittsburg.) Sherif/—Carter Curtis. Prothonotary—George 
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Courts, and Register and Recorder—William Kittel. 
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INDIANA. (Indiana.) Sherif—Gawin Sutton. Prothonotary, Clerk of Ses- 
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Clerk of Sessions and Oyer and Terminer—Frederick M. Williams. Register, 
Recorder and Clerk of Orphans’ Court--Charles L. Brown. 
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Briegutty’s Digest of the Laws of Pennsylvania, from the 21 April, 
1849, to the 15th May, 1850. By James Kay, Jun’r. & Brother, Phil- 
adelphia. 


This Digest makes its appearance annually in advance of the pam- 
phlet laws, and contains all the public statutes of the State passed at each 
session placed under the appropriate heads and arranged in alphabetical 
order, with a copious index. The digest of the laws of last session, in- 
cluding the index, and notes of recent decisions, contains 362 pages. It 
is bound in boards. As the private legislation has increased to such an 
extent as to delay for many months the publication of the pamphlet laws 
the work of Mr. Brightly becomes absolutely indispensible. The high 
reputation of the author is a guarantee that his work is entirely worthy 
of the public confidence. 





